
 

North Carolina v. FERC, 112 F.3d 1175 (D.C. Cir. 1997) 
 
Facts.  This case arose from Virginia Beach’s 14-year effort to secure a new source of 
water via a 76-mile pipeline originating at Lake Gaston and terminating in Norfolk 
Virginia.  While Lake Gaston is primarily located in North Carolina, the intake structure 
for the Pipeline Project was to be located in Virginia within the boundaries of a FERC-
licensed power project operated by Virginia Electric and Power Company (VEPCO).  
Upon completion of the Pipeline Project, Virginia Beach would be able to draw up to 60 
million gallons per day (mgd) of water from Lake Gaston, reducing the discharge of 
water through the Power Project’s dam turbines in North Carolina by that same amount.   
 
In 1991, VEPCO requested FERC amend the license to permit the withdrawal of water 
for the Pipeline Project.  Under VEPCO’s proposed amendment, Virginia Beach would 
be permitted to withdraw 60 mgd of water from Lake Gaston, decreasing the flow of 
water through the Power Project dams by the same amount. 
 
North Carolina intervened in the license amendment proceeding and requested that FERC 
prepare an environmental impact statement (“EIS”), which FERC did.  The EIS 
concluded that the Pipeline was the best source for meeting Virginia Beach’s projected 
water needs, and that the project, subject to additional mitigation, should be approved.  
North Carolina filed a motion requesting FERC to condition any order approving the 
Project on North Carolina’s issuance of a water quality certification pursuant to Clean 
Water Act (CWA) § 401(a)(1).  FERC took no action on the motion. 
 
FERC approved the license amendment.  FERC denied North Carolina’s request to stay 
its proceeding or to withhold its approval until North Carolina issued a § 401(a)(1) 
certification for the Project.  FERC ruled that even if the § 401(a)(1) applied to the 
proposed amendment to the license, the certification requirement was not triggered 
because FERC’s regulations require a new certification only for license amendments that 
will cause a “material adverse impact on the water quality in the discharge from the 
project.”  North Carolina petitioned for judicial review. 
 
Issue.  Should FERC have required the licensee to obtain a water quality certification 
prior to granting a license amendment that would decrease the volume of a preexisting 
discharge?  
 
Holding.  Because the withdrawal of water from Lake Gaston would result in a decrease 
in the volume of a preexisting discharge, it was not an activity that would result in a 
discharge for purposes of § 401(a)(1) of the CWA, and FERC did not err in granting 
VEPCO’s request for license amendment without requiring it to obtain a water quality 
certification. 
 
The court agreed with FERC that the “activity” authorized by the license amendment was 
the operation of the Pipeline Project and its resultant withdrawal of water from Lake 
Gaston. 
The court’s analysis turned on the meaning of “discharge,” for which it looked to the 
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definitional section of the CWA as.  That section speaks of discharge in two ways: when 
used in the term "discharge of pollutants," and when used alone without qualification.  
The court's conclusion from this comparison of definitions was that "discharge" must 
mean essentially the same thing that "discharge of pollutants" means, rather than 
encompassing a broader category of pollution that might include low stream flows.  Since 
the withdrawal of water for Virginia Beach constituted only an alteration of the 
downstream water flow rather than an addition of pollutants to it, the court found that 
"neither the withdrawal of water from the Lake nor the reduction in the volume of water 
passing through the dam turbines resulted in a discharge for purposes of § 401(a)(1)." 
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