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South Carolina Electric & Gas Company, 
Saluda Project 

t ,,ORIGINAL 
UNITED STATES OF AMERICA " r ~ 6 ~ f ~  ~ ~ ¢ e  

FEDERAL ENERGY REGULATORY COMMISSION "~/ '~ f f4 (  ~ _ ')" 

1 Docket nos. P-516 (NATDAM No. SC00224; ~ 
) P-516-374) 
) 

SoI~rH CAROLINA COASTAL CO~;ERVATION LEAGUE AND 
AMERICAN RIVERS' AMENDED COMPLAINT FOR FAILURE T O  C O M P L Y  W I T H  

CONDITIONS OF WATER OUALITY CERTIFICATIONS 

Pursuant to 18 CFR § 385.206, the South Carolina Coastal Conservation League and 

American Rivers (Conservation Groups) hereby file a Complaint against the South Carolina 

Electric & Gas Company (SCE&G) for failure to comply with the water quality certifications the 

South Carolina Department of Health and Environmental Control (DHEC) issued for normal 

operation of, and for seismic rehabilitation of the Saluda Project under authority of the Clean 

Water Act (CWA) section 401(aXl), 33 U.S.C. § 1341(a)(l). Such non-compliance violates the 

conditions of the license, and constitutes a violation of an "effluent standard or limitation" under 

CWA sectiun 505(0(5), 33 U.S.C. § 1365(t~(5). If the Federal Energy Regulatory Commission 

(the Commission) does not timely initiate a proceeding directing SCE&G to correct these 

continuing violations, the Conservation Groups will file a complaint in federal District Court to 

enforce the certifications. The Conservation Groups' letter providing SCE&G 60-days Notice of 

Intent to Sue for Violations of CWA section 1365 is attached to this Complaint (Attachment 1).' 

1. 
JURISDICTION 

1. Under section 4(e) of the Federal Power Act (FPA), the Commission has 

jurisdictional authority to issue licenses for projects located on federal lands, navigable waters of 

i Pursuant to 18 CFR § 285.206(bX8) the ~ t i n n  Group~ have included all ~ t s  in our 
possession that support the facts in the Complaint as attachments, or otherwise provided citations wbe~ such 
documents cm be obtained via the Commi~ion's cLilx~/service. 

¢ o * ~ t ~  r ~ s , . .  ~ - 1 - 

SCF.d~, Proje¢~ No. $16 
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the United States, or those affecting interstate commerce. 16 U.S.C. § 797(e). This authority 

extends to enforcement of license conditions, including the incorporated conditions of a water 

quality certification. 

2. The Commission has exercised its continuing authority and control over the 

Saluda Project, from issuance of license, to approval of the remediation-operafing plan, to 

ongoing monitoring of seismic rehabilitation. The section 401 water quality certification issued 

in 2002 (2002 certification) is linked to the original license through the remediation-operating 

plan and Article 27. As the 2002 certification was necessary for compliance with license Article 

27, the conditions imposed therein are, as a matter of law, incorporated into the license. As such, 

the Commission has the authority to enforce these conditions. 

3. The CWA provides an alternate forum to enforce the conditions of a section 401 

water quality certification. CWA section 505(a)(1) provides that "any citizen may commence a 

civil action on his own behalf--(1) against any person.. ,  who is alleged to be in violation of 

(A) an effluent standard or limitation under this chapter . . . .  " 33 U.S.C. § 1365(aX1). The term 

"effluent standard or limitation under this chapter" includes a certification under CWA section 

401(a). CWA § 505(f)(5), 33 U.S.C. § 1365(f)(5). As there is a choice of forums, we filed a 

Notice of Citizan Suit as well as an administrative Complaint. If  the Commission acts on the 

Complaint as specified in the Relief, we will not pursue the Notice of Citizon Suit. 

lI. 
BACKGROUND 

4. On June I, 1984, the Commission issued the current license to SCE&G. South 

Carolina Electric & Gas Company, 27 FERC ¶ 61.332 (1984). The license incorporated the 

conditions contained in the water quality certification issued by DHEC on May 3, 1977 (1977 

Co~p~mt/or F ~  so 

5CF~t~G. F'~rc~ No, JI6 

-2- 
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certification). Pursuant to license Article 27, 2 SCE&G submitted a preliminary stability analysis 

report. In April 2002, the Commission approved this report and directed SCE&G to implement a 

remediation plan requiring the construction of  a new dam immediately downstream of the 

existing dam. Letter order from Director, Division of Dam Safety to South Carolina Electric & 

Gas Company, Project No. 516 (April 9, 2002). 

5. On August 8, 2002, DHEC issued a water quality certification in connection with 

operation of the Saluda Project during seismic rehabilitation. See letter from Rheta Geddings to 

David Haddon (August 8, 2002) (Attachment 2). On November 14, 2002, the Commission 

issued a letter order accepting SCF-.&G's remediation-operating plan. 

6. The conditions contained in the 2002 certification issued for the term of seismic 

rehabilitation are enforceable conditions ofthe license. Article 27 implicitly required the water 

quality certification. The remediation-operating plan was intended to assure compliance with the 

water quality certification conditions. 

7. Actual operations according to the remediation-operating plan have resulted in 

violations of 2002 certification conditions and 1977 certification conditions. On July 30, 2003, 

the U.S. Fish and Wildlife Service (FWS) notified the Commission that current operations of  the 

Saluda Project have resulted in recurring violations of water quality standards below the dam. 

See letter from Roger L. Banks to Magalie 17,. Salas (July 30, 2003) (Attachment 3). This 

Complaint concerns continuing non-compliance with the certifications. 

8. On September 9, 2003 the Conservation Groups served and filed the Complaint 

2 ",4rticle 27. Licensee shall file with the Directo% Office of Electric Powe~ Regulation, within o¢,¢ yem" 
From the date of issumw.e oftbe license, • report de£ming the magnitude and char~m~aics of the n~t-field and far- 
field esrthquskes at the project using state-of-the-art theories and methodology, lftbe repcct shows that the 
earthquake loading used in the 1978 dynamic analysis should be incretuM, then within 18 months of itmance of the 
license, the Licensee shall file for the Director's approval a revised dynamic stability analysis of the pcoject 
structures using the updated earthquake data." 

Comptafm fot  Fafl~et eo Cam~'y 
~ th  Wo~" Q~t,'t~ CemJlcat~oa 
SC£&G. project No. 516 
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for Failure to Comply with Water Quality Certification (OrigL, ud Complaint). We made several 

procedural errors in the filing of the Original Complaint. We have corrected those procedural 

errors and now file this amended Complaint. 3 

1I!. 
CLAIMS OF VIOLATION OF WATER OUALITY CERTIFICATION~; 

9. Pursuant to 18 CFR §§ 385.206Co)(1), 385.206(bX2), the Conservation Groups 

allege the following. 

A. Condition 9 (Run of River) 

10. Condition 9 of the 2002 certification requires the project " to operate as close to 

the ' run of the river' mode as possible during the drawdown period to avoid high flow releases 

and maximize turbine venting efficiency, with the intent of meeting state water quality 

standards." See Attachment 2, at p. 2. 

11. The site specific dissolved oxygen standard for the Saluda River from the Lake 

Murray Dam to the confluence with the Broad River requires a daily average of 5 milligrams per 

liter of water (rag/I). See ~ 61-69. SCE&G must operate the project to meet the 5 mg/l standard 

to the extent that it is within its control. 

12. Beginning in mid-June, the dissolved oxygen standard regularly has been violated 

with daily averages lower than 5 rag/1. Using U.S. Geological Survey (USGS) gauge data the 

Conservation Groups documented 38 violations between June 19, 2003, and August 27, 2003. 

See Attachment 1, at Figure 1. This data indicates an ongoing pattern of violation that is likely to 

continue. 4 The FWS expressed concern to this effect, "the trend for violating the dissolved 

J We have also included subsUmtive changes. S~e Section IlL 

4 This ~ wm d~um~tcd h~ the F~:  
"State water quality standards f~r dissolved oxygen concentrations are not nlwnys met in the 
Saluda River downslream of the dam. This is particularly ~ during summer and early fall, as a 

C o ~ m f ~  Fa~b,~ ~o Cant,~ -4- 
W~th Wore'," Qu~m/ Ce~eat~,~ 
SCE&G Project No. 516 
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oxygen standard is increasing and the Service is concerned that this low dissolved oxygen 

problem will  worsen through the summer and fall i f  it is not provided immediate atlenfion." 

Attachment 3, at p. 3. 

13. As the FWS noted, "Review of  the discharge data versus dissolved oxygen data 

directly relates peaking operations wilh low dissolved oxygen concentrations below and 

downstream of  the dam." See id. The  discharge data shows an inverse relationship between 

discharge from the dam and dissolved oxygen measurements - the higher the discharge the lower 

the dissolved oxygen. See Attachment 1, at Figures 2-4. 

14. The relationship between peaking operations and low dissolved oxygen is readily 

explained in the FEA. The intakes for the Saluda Dam are located within the hypolimnion, the 

bottom layer of  the lake that contains cold, low oxygenated water. See FEA, at p. 33. The 

oxygen within the hypoliminion is severely depleted in the summer and early fall as temperatures 

rise and the lake further stratifies. See id., at pp. 32-33. Thus, operating the project in a peaking 

and semi-peaking mode results in large amounts of  oxygen-depleted water taken from the 

hypolimnion being discharged into the lower Saluda. 

15. SCE&G generally can meet the daily average of 5 mg/l standard by eliminating 

peaking operations and instead operating in a manner that maximizes turbine venting efficiency. 

Operating to maximize turbine venting efficiency means discharge from the dam during late 

summer and fall months generally would not exceed 4,400 cubic feet per second (cfs). s 

result of the passage of water from the anoxic hypolinmion throush powerhouse Units Nos. 1 - 4. 
The problem is most pcmmunced during September and October, umil the reservoir destratifies." 
FEA, at p. 32. 

s According to a study commissioned by SCE&G to evaluate the ©ffectiveness of the turbine v ~ d ~  ~ 
n daily average dissolved oxygen concentration of 5.0 rag/] could be maintained in the tailrace during the **worst 
case" months of September and October at generation flows up to 4,400 ¢fs. FEA, at p. 32. However, the study 
showed that at higher flows, adequate dissolved oxygen coneeslxmions could not be maintained. See h~ Further, 
the FEA concluded, "active dmawdown of the rese~oir could be accomplished without adverse envimnmen~l 

Comma foe Fail, me to Co,v~ 
w~b Wa~" Ouomy 
SCEdLG. P ~  No. JI6 
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SCE&G's turbine venting technique of enhancing dissolved oxygen concenlzation is only 

effective under low to moderate levels of ntrbine operations; it provides very little enhancement 

when turbines operate at 50% or greater capacity. Operating to maximize turbine venting 

efficiency would not require any structural change in the project works, only a change in the 

flow schedule. 

16. Not only is non-compliance with the 5 mg/l standard a violation of the water 

quality standards in and ofitself, failing to meet the standard impairs designated uses for the 

lower Saluda River, which constitutes another violation of the water quality standards. See R. 

61-68(D). Low dissolved oxygen resulting from project operations impairs designated uses for 

the lower Saluda River, namely support ofthe Put, Grow, and Take Trout fishery and a balanced 

indigenous aquatic community of fauna and flora. 6 See 11. 61-68 § G(8)(b). 

17. As meeting state water quality standards is required under Condition 9, 

impairment of designated uses in contravention of the water quality standards is a violation of 

Condition 9. See 33 U.S.C. § 1313(c)(2). 

18. Trout, more than most freshwater species, require water high in dissolved oxygen. 

The U.S. Environmental Protection Agency (EPA) has developed specific dissolved oxygen 

standards for salmonids (which include trout) because of this biological requirement. Criteria for 

aduh and juvenile salmonids listed in the EPA Gold Book (EPA 440L5-86-001, 1986) are 

displayed in the following table: 

impacts provided that generation releases are limited m the nmg~ in which the turbine venting system 
eff~iently." ld, ntp. M. 

o Prior to sctual dissolved oxygen violations this sunun~', the FWS cautioned, "highly v~ablc flows 
associated with the current open,ring mode could sdvenely impact fishe~ resources through oxygen d©r:ient 
dischuges and inadequate water tempemu.~." Lcmr from Roger L. Banks to lVlsgalic R. ~ (April 9, 2003), 
p. 4. 

mob Was." Qmol~ C~flc~Jo~ 
-6- 
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Dissolved Effect on 
Oxygen Salmonlds 

6 mg/l Light impairment 

5 mg/l Moderate impairment 

4 ms/I Severe impairment 

3 mg/1 Acute mortality 

19. SCE&G has acknowledged low dissolved oxygen caused by project operations is 

negatively affecting designated uses. In its site-specific study of dissolved oxygen requirements 

for the Saloda River, SCE&G recommends a site-specific dissolved oxygen standard of 4 rag/1 

minimum and 5.5 mg/l monthly average to protect trout populations and the aquatic community. 

See SCE~G, Saluda DO Standard Project, Lower Saluda River DO Technical Study Report 

(July 31, 2003). While we do not agree SCE&G's recommended standard is adequate, we do 

agree with SCE&G's finding that existing conditions are inadequate. 

B. 19/7 Certification 

20. The Conservation Groups refer to the allegations contained in paragraphs ] I 

through 19 of this Comp[aint and by such reference incorporate the same herein as if fully set 

forth. 

2 !. As meeting state water quality standards is required by the 1977 certification, 

violation of the dissolved oxygen standard and impairment of  designated uses in contravention of 

the water quality standards is a violation of 1977 certification conditions. 

IV. 
FINANCIAL IMPA~I" 

22. Pursuant to 18 CFR §§ 385.206(b)(3), 385.206(4) the Conservation Groups allege 

Wltb Wat~ Qmluy Cw'~l~cm~n 
$CF~G. P ~ t  No. 316 

-7- 
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the following. 

23. The Conservation Groups do not stand to gain financially from this action. We do 

not seek damages for past non-compliance from SCE&G; nor do we seek to disgorge profits 

from SCE&G. The relief we request is entirely prospective and non-monetary. We request 

SCE&G henceforth operate in a manner that complies with the water quality certification issued 

by DHEC. 

V. 
PRACTICAL~ OPERATIONAI n OR OTHER NONFINA/~I(~IAL IMPAC'r S 

24. Pursuant to 18 CFR § 385.206(b)(5), the Conservation Groups allege the 

following. 

25. As stated in Section I11, supra, operating the project to avoid peaking operations 

and maximize turbine venting efficiency would not require any structural change in the project 

works, only a change in the flow schedule. Thus, the change in operation would not have an 

adverse impact on the structural integrity of the dam. 

26. Operating the project to avoid peaking and to maximize turbine efficiency would 

have positive environmental impacts. It would enable SCE&G to meet the daily average of 5 

mg/1 dissolved oxygen standard under most flow conditions, and otherwise comply with water 

quality standards. Operating the project to avoid peaking and to maximize turbine efficiency 

also would make the stretch of river downstream of the darn safer for individuals engaging in 

designated uses such as primary and secondary recreation. 

VI. 
PE~DING ACTIONS 

Pursuant to 18 CFR § 385.206(*o)(6) the Conservation Groups allege the 27. 

following. 

ComWalm /oz Fat~,v to C o ~ y  
Wtth W ~  ~tolt~ C~'gflcotl~ 
~CEdG. ~ No. JI6 
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28. The issues presented in this Complaint are not pending in an existing Commission 

proceeding or any other forum. However, if the Commission does not timely initiate a 

proc~:ding directing SCE&G to correct these continuing violations, the Conservation Groups 

will file a Complaint in federal District Court to enforce the water quality certification. See 

Attachment 1. 

VII. 
ALTERNATIVE DISPUTg RESOLUTION 

29. Pursuant to 18 CFR § 385.206(bX9) we allege the following. 

30. We did not use the Commission's Dispute Resolution Service, or other informal 

dispute resolution procedures prior to filing the Original Complaint. As a result of  filing the 

Original Complaint we are now undertaking direct negotiations with the Licensee. We are 

reasonably confident these negotiations will succeed. In the alternative, we are open to 

participating in alternative dispute resolution procedures in accordance with 18 CFR §§ 385.604- 

385.606, e.g., a hearing before an Adminislrative Law Judge. 

VIII. 
RELIEF SOUGHT 

31. Pursuant to 18 CFR § 385.206(bX7) the Conservation Groups respectfully request 

the following relief. 

32. The Commission will initiate a proceeding to remedy the ongoing violation of the 

water quality certification within 14 days of the filing of this Complaint. The Commission will 

issue public notice of  and permit intervention in the proceeding. 

33. The Commission will require SCE&G to respond withIn 30-days after the 

initiation of the proceeding as to their willingneas to begin immediately operating in a manner 

that n-~ximizes the efficiency of their turbine venting system by avoiding flows greater than 

C o ~ I m  fof Fatlwre ro Comply 
Witk Wa~r Q~dig" CenOqcatlo. 
$CF.&G. Project No. M6 

-9- 
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-% o 

4,400 cfs in an effort to meet the dissolved oxygen standard of 5 mg/l daily average. 

34. The Commission will conclude the proceeding no later than 90 days aft~ the 

proceeding is initiated. This will include an order for SCE&G to operate the Saluda Dam in a 

manner that meets the daily average of 5 mg/I standard prescribed by the water quality 

certification for the duration of dam rernediation activities. 

IX. 
CONCLUSION 

SCE&G has repeatedly violated the water quality certifications issued for normal 

operation of the Saluda Project and operation during seismic rehabilitation. If the Commission 

timely does not institute a proceeding to correct these ongoing violations, the Conservation 

Groups will file a Complaint in federal District Court to enforce the certifications. We hope that 

the Licensee promptly will undertake remedial measures to ensure that the project will 

henceforth comply with certification conditions. 

Dated: October 15, 2003 

Co,,np/o~nt for Fat/u~ Io Co-My 
Wah Water ~JaCtty C,,'rtificor~. 
$Cg&G. tb.~a¢t No. $16 

Respectfully submitted, 

~ o n s - C o l l i n s  
Julie Gantenbein 
NATURAL HERITAGE INSTITUTE 
2140 Shattuck Avenue, 5 '~ Floor 
Berkeley, CA 94704-1222 
(510) 644-2900 
(51 o) 644-4428 (fax) 
gantenheir~'a~-h-i.or~ 

Attorneys for 
SOUTH CAROLINA COASTAL 
CONSERVATION LEAGUE and 
AMERICAN RIVERS 

-10- 
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South Carolina Electric & Gas Company, 
Saluda Project fDocket nos. P-516 (NATDAM NO, $C00224); P-516-374) 

Pursuant to 18 CFR 385.206(c), I, Katherine Ridolfi, declare that I today served the 
attached "SOUTH CAROLINA COASTAL CONSERVATION LEAGUE AND AMERICAN 
RIVERS' FIRST AMENDED COMPLAINT FOR FAILURE TO COMPLY WITH 
CONDITIONS OF WATER QUALITY CERTIFICATION," by f'wst-class mail to each 
individual on the official service list compiled by the Secretary in this proceeding, and to the 
individuals listed below. 

C. Earl Hunter 
Commissioner 
South Carolina Department of Health and Environmental Control 
2600 Bull Street 
Columbia, SC 29201 

Sam Hamilton 
Regional Director 
U.S. Fish and Wildlife Service - Region 4 
1875 Century Blvd., Suite 400 
Atlanta, GA 30345 
Fax: 404-679-4006 

Dated: October 15, 2003 

By: 
Katherine Ridolfi 
NATURAL HERITAGE INSTITUTE 

c . o , ~ , / o ,  F,~:,,,.~ to  c o , , , ~ .  - 1 1  - 
With Wa~, ~1t~¢ ~, r l i~at~ 
SCF.&G. ProJccl No. $16 
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Natural Heritage Institute 
2140 S#lmtu~ Av~'~e. 5" flo(x 

94704-1222 
~1. 123 

September 2, 2003 

BY FACSIMILE TO (803) 933 7042 AND CERTIFIED MAIL 

Neville Lorick, President 
South Carolina Electric and Gas Company 
SCANA Corporation 
M/C 193 
Columbia, South Carolina 29218 

Re: Sixty-Day Notice of Intent to Sue for Violations of Clean Water Act Section 
1365 

Dear Mr. Lorick, 

South Carolina Coastal Conservation League and American Rivers (Conservation 
Groups) intend to file a Complaint against the South Carolina Energy and Gas Company 
(SCE&G) for failure to comply with the conditions of the water quality certification that the 
South Carolina Dcparm~nt of Health and Environmental Control issued for the Saluda Project 
(FERC no. 516) for the term of seismic rcmediation under authority of the Clean Water Act 
(CWA) section 401(aXl), 33 U.S.C. § 1341(aXl). Such non-compliance violates an "effluent 
standard or limitation" under CWA secUon 505(0(5), 33 U.S.C. § 1365(f)(5). This letter is 
notice, pursuant to CWA section 505Co), 33 U.S.C. § 1365(b), and 40 C.F.R. § 135.2, that the 
Conservation Groups intend to file a Complaint in federal District Court 60 days hereafter to 
remedy any continuing non--compliance with this certification. Our specific claims arc stated in 
Section Ill below. 

I8 
JURISDICTION 

1. CWA section 505(aX 1) provides that "any citizen may commence a civil action 
on his own behalf--O) against any person.. ,  who is alleged to be in violation of(A) an effluent 
standard or limitation under this chapter . . . .  " 33 U.S.C. § 1365(a)(1). The term "effÊuent 
standard or limitation under this chapter" includes a certification under CWA section 401 (a). 
CWA § 505(0(5), 33 U.S.C. § 1365(0(5). 

2. Under the Federal Power Act, the Federal Energy Regulatory Commission 
(FERC) enforces the license, including the incorporated conditions of a water quality 
certification. However, concurrent jurisdiction exists in federal District Court to hear a 
complaint brought under CWA section 505(aX1) to enforce the certification itself. 
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Neville Lorick 
September 2, 2003 
Page 2 

11. 
BACKGROUND 

3. Under CWA section 40I(aX1), any applicant for a federal license to conduct any 
activity that may result in discharge into the navigable waters, shall provide the licensing agency 
a water quality certification from the State in which the discharge originates. 33 U.S.C. § 
1341(aXD. 

4. On June 1, 1984, the Commission issued the current license to SCE&G. South 
Carolina Electric & Gas Company, 27 FERC ¶ 61.332 (1984). In April 2002, the Commission 
approved the preliminary stability analysis report submitted by SCE&G pursuant to Article 27, 
and directed SCF_~G to implement a remediation plan requiting the consa'uction of a new dam 
immediately downstream of the existing dam. Letter order from Director. Division of  Dam 
Safety to South Carolina Electric & Gas Company, Project No. 516 (April 9, 2002). 

5. On August 8, 2002, DHEC issued a water quality certification in connection with 
operation of the Saluda Project during seismic rehabilitation. See letter from Rheta Geddings to 
David Haddon (August 8, 2002) (water quality certification). The remediation-operating plan 
approved by FERC was imended to assure compliance with the water quality certification 
conditions. 

6. Actual operations according to the remediation-operating plan have resulted in 
violations of water quality certification conditions. On July 30, 2003, the U.S. Fish and Wildlife 
Service (FWS) notified FERC that current operations of the Saluda Project have resulted in 
recurring violations of water quality standards below the dam. See letter from Roger L. Banks to 
Magalie R. Salas (luly 30, 2003) (FWS letter). This notice concerns continuing non-compliance 
with the certification. 

IIL 
CLAIMS OF VIOLATION OF WATER OUALITY CERTIFICATION 

Condition 9 (Run of River) 

7. Condition 9 of the water quality certification requires the project "to operate as 
close to the 'run of the river' mode as possible during the drawdown period to avoid high flow 
releases and maximize turbine venting efficiency, with the intent of meeting state water quality 
standards." See Water Quality Certification, at p. 2. 

8. The site specific dissolved oxygen standard for the Saluda River from the Lake 
Murray Dam to the confluence with the Broad River requires a daily average of 5 milligrams per 
liter ofwater (rag/l). See R. 61-69. SCE&G must operate the project to meet the 5 mg/I standard 
to the extent that it is within its control. 
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Neville Lorick 
September 2, 2003 
Page 3 

9. Beginning in mid-June 2003, the dissolved oxygen standard regularly has been 
violated with daily averages lower than 5 mg/l. Using U.S. Geological Survey (USGS) gauge 
data the Conservation Groups documented 38 violations between June 19, 2003, and August 27, 
2003. See Table I: Days in June, July and August 2003 with Dissolved Oxygen Standard 
Violations Resulting from Saluda Dam Operations (Figure I). This data indicates an ongoing 
pattern of violation that is likely to continue. The FWS expressed concern to this effect, "the 
trend for violating the dissolved oxygen standard is increasing and the Service is concerned that 
this low dissolved oxygen problem will worsen through the summer and fall if it is not provided 
immediate attention." FWS letter, at p. 3. 

I0. As FWS noted, "Review ofthe discharge data versus dissolved oxygen data 
directly relates peaking operations with low dissolved oxygen concentrations below and 
downstream ofthe dam." See id. The discharge data shows an inverse relationship between 
discharge from the dam and dissolved oxygen measurements - the higher the discharge the lower 
the dissolved oxygen. See Table 2: Comparison of DO Measurements and Discharge from 
Saluda Dam (Figure 2); Graphs I-4 (Figure 3); Table 3: Comparison of Discharge from the 
Saluda Dam and Dissolved Oxygen Concentrations Before and During Low Oxygen Events in 
July and August 2003 (Figure 4). 

11. The relationship between peaking operations and low dissolved oxygen readily 
can be explained. The intakes for the Saluda Dam are located within the hypolimnion, the 
bottom layer of  the lake that contains cold, low oxygenated water. The oxygen within the 
hypolimnion is severely depleted in the summer and early fall as temperatures rise and the lake 
further stratifies. SCE&G has used turbine venting techniques to enhance dissolved oxygen 
concentration, but this technique is only effective under low to moderate levels of turbine 
operations. It provides very little if any enhancement when turbines are operating at 50% or 
greater capacity. Thus, operating the project in a peaking and semi-peaking mode can result in 
large amounts of  oxygen-depleted water taken from the hypolinmion being discharged into the 
lower Saluda. 

12. Meeting the.daily average of 5 mg/l standard is within SCE&G's reasonable 
control. The measure DHEC prescribed for meeting the dissolved oxygen, i.e. "operating in run- 
of-river mode to avoid high flow releases and maximize turbine venting efficiency," is entirely 
within SCE~G's control. Operating in this mode means discharge from the darn du~.g late 
summer and fall months generally would not exceed 4,400 cubic feet per second (cfs).' Such a 

According to a study commissioned by SCE&G to evaluate the effcctiven~s oftbe tmbine venting systen~ 
a daily average dissolved oxygen conc~tnfiou o f f 0  ~ co~Jld be mnin~ined in tbe tailnN~ during ~ "worst 
case" months of Scptcmb~ and (3¢~ber at g ~ t i o n  flows up to 4,400 cfs. FEA, at p. 32. Howev~, the s ~ l y  
showed that at higher flows, adequate dissolved oxygen concentrations could not be rminte~ncd. See id Further, 
the FEA concluded. "activc drawdown of the reservoir could be accomplished without adverse environmental 
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change in operations would not require any structural change in the project works, only a change 
in the flow schedule. 

13. Not only is non-compliance with the 5 mg/l daily average standard a violation of 
the water quality standards in and of itself, failing to meet the standard impairs designated uses 
for the lower Saluda River and constitutes a separate violation ofthe water quality standards. 
See R. 61-68(D). Dissolved oxygen below the 5 rag/1 daily average standard impairs designated 
uses for the lower Saluda River, namely support of the Put, Grow, and Take Trout fishery and a 
balanced indigenous aquatic community of fauna and flora. 2 See R. 61-68 § G(8)(b). As 
meeting state water quality standards is required under Condition 9, impairment of designated 
uses in contravention of the water quality standards is a violation of Condition 9. See 33 U.S.C. 
§ 1313(c)(2). 

14. Trout require water high in dissolved oxygen. The U.S. Environmental Protection 
Agency (EPA) has developed specific dissolved oxygen standards for saimonids in order to 
address this biological requirement. Criteria for aduR and juvenile salmonids listed in the EPA 
Gold Book (EPA 440L5-86-001, 1986) are displayed in the following table: 

Dissolved Effect  on  
Oxygen Salmonlds  

6 mg/l Light impairment 

5 mg/l Moderate impairment 

4 mg/l Severe impairment 

3 mg/t Acute mortality 

15. SCE&G has acknowledged that low dissolved oxygen resulting from project 
operations is negatively affecting designated uses. In its site-specific study ofdissolved oxygen 
requirements for the Saluda River SCE&G recommends a site-specific dissolved oxygen 
standard of 4 mg/I minimum and 5.5 mg/l monthly average to protect stocked trout populations 
and the aquatic community. See SCE&G, Saludu DO Standard Projeet, Lower Saludu River DO 

impacts provided that genentticm releases are limiU:d to the range in which the turbine venting system operates 
efficiently." ld., at p. 34. 

2 Prior to actual dissolved oxygen violations this summer, the FWS cautioned, "highly variable flows 
associated with the ctrren! operating mode could adversely impact fishe~ resources through oxygen defi~ent 
discharges and inadequate water temperatures." Letter from Roger L Banks to Magalie R. Salas (April 9, 2003), at 
p. 4. 
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and the aquatic commumty. See SCE&G. Saluda DO Standard Project, Lower Saluda River DO 
Technical Study Report (July 31, 2003). While we do not necessarily agree that SCE&G's 
recommended standard is adequate, we do agree with their finding that existing conditions are 
inadequate to protect dc~gnated use& 

OI~NCLUSION 

SCE&G has not complied with water quality certification Condition 9 for operation of 
the Saiuda Project during seismic rehabilitation. If SCE&G does not timely correct these 
continuing violations, the Conservation Groups will file a complaint in federal District Court to 
enforce the certification. We hope that SCE&G promptly will take corrective action to ensure 
the project henceforth complies with certification Condition 9. 

You may reach me at (510) 644-2900 ext. 123 if you have any questions. 

Sincerely, 

s-Collins 
Julie Gantenbein 
NATURAL HERITAGE I N S ~  
2140 Shattuck Avenue,, 5 ~ Floor 
Berkeley, CA 94704-1222 
(510) 644-2900 ext. 123 
(Sl0) 644-4428 (fax) 

AUmmys for 
SOUTH CAROLINA COASTAL 
CONSERVATION LEAGUE and AMERICAN 
RIVERS 
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T a b l e  1: D a y s  in J u n e ,  J u l y  a n d  A u g u s t  2 0 0 3  w i th  
D i s s o l v e d  O x y g e n  S t a n d a r d  V i o l a t i o n s  R e s u l t i n g  f r o m  S a l u d a  D a m  

O p e r a t i o n s .  

D a y s  In  N o n c o m p l i l m c e  .Da i ry  a v e r a g e  D_O (mg l l )  
1 9 - J u n  3.9 
2 0 - J u n  4 .3  
2 1 - J u n  3.8 
22..~1~ . . . . . . . . . . . . . . . . . . .  3.7 . . . . . . . . . . . .  
2 3 - J u n  4 .8  
2 5 . J u n  4 .4  

. . . . . . . . . .  2 -7 ; Ju ,~  . . . . . . . . . . . .  ~ -  . . . . .  4 . s  

I ~Ju l  4 .5  
9 - Ju i  . . . . . . . . . . . . . . .  2~4- . . . . . . . . . .  

• 1 0 - J u l  2.3 
11 "Ju l  3.1 

. . . . . . . . . . . . . . . . . . . . . . . . . . . .  

t 2 - J u l  2 2  
13.JuJ . . . . . .  211- . . . . . . . . .  

14-Ju l  3.3 
l~ , -Ju i  . . . . . . . .  ' i S -  
16-Ju f  4 .3  
17-Ju l  4 .4  
t e - J u l  ' 4 . g  

19-Ju l  4 .9  
20 -Ju l  4 .8  
22 -Ju l  4 .9  
23 -Ju l  4 .2  
2 6 . J u T  . i 4 . 5  . " 

27-Ju l  4.9 
2 1 ~ . . l U l  4.8 

. . . . . .  ~ A . = ,  ._  _ . ~ . . _ . . 4 ; 7 _ .  ~ . . . . .  
7 - A u g  . . . . . . . . . . . . . . . . .  1._3 . . . . . . .  
O-AUg i 3.9 

1 8 - A u g  3.0 
1 9 - A u o  . . . . . . . . . . .  3.6 

• 20?A~uo . . . . . .  4 .0  . . . . .  
21_-,~=, . . . . . . . . . . .  - ~ -  _%s__-.-_-.__.~-- 

_ 2 2 " A u g  ..... . . . . .  ,~ . . . . . . . . . . . .  3:4 . . . . . . . . .  

= S ' A u °  . . . . . . . .  i . . . . . . . . . . . . . .  3 '~  . . . . . . . . . . . . .  
24..AUg . . . . .  ~ . . . . . . . . . .  _3,_5_ . . . . . . . . .  
=S-~o . . . . .  i . . . . . .  4.z_ . . . . . .  
2 6 - A u g  . . . . . . .  ] . . . . . . . . .  4 !2  . . . . .  
2 7 - A u g  4.4 
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Tab le  2: C o m p a r i s o n  o f  D O  M e a s u r e m e n t s  a n d  D i s c h a r g e  f r o m  the  S a l u d a  D a m .  

14-Jul 15-Jul 16-Jul 
Oxygen !Discharge I Oxyg4m Discharge, Oxygen Discharge 

2.2 3,0~0 4.7 3,200 4.4 3,200 
2.1 : 3,070 4.7 3,190- ' 4.3 3,200 
2.1 . . . .  3,070 4.7 3, i90 4.4 3,210 

17..Jul 18-Jul 19.,aul 20-Jul 
o~y~,n o~chama: oxyoan.+oil,~:_m,: ox,/~n o+ac~j~a: ~ m.cm, m, 

2.4 1,590 4.9 3,330 5.0 2,750 4.8 3,300 
4.2 2,990 4:9 3,340 4.9 3,090 4.8 3,320 
4.3 3,160 4.9 3,340 4 8  3,240 4.9 3,320 

1.9 
2.0 
2.0 
2.1 
3.6 
6.2 
2.8 
2.4 
2.5 
2 . 8  I "i,~lO " 
2.8 • ! 1,810 

' : i .  
2.9 1 4,740 

3,060 4.6 3,180 " 4.~, 
3,060 4.8 3,190 " 44  
3,070 4.0 3,190 " 4.4 
3,070 . 4:6 ! 3,1-80 " 4.3 
2,150 ; 4.7 3,200 4.3 
1,550 4.7 : 3,200 : 4.4 
1 , 3 0 0 '  4.'7 . . . . .  3 ~  + 4.4 
I..230 4.7 3,2_10_ . . . . . .  4.5 

i 1,140 4.6 4~,_110 4.5 
1.8 8,110, . 4.4 
1.9 9,700 4.4 
1.8 10,100- : 4.4 
1.8 10,400 ' 4.8 

3,190 4 . 4  3,190 " 4J) " -3,340 4.8 3,260 4.8 
3 , 2 0 0 : 4 . 4  . . . .  3,180 4.9 3,180 4.g 3:270 4.8 
3,200 . 4 . 5 .  .': 3,170 " 5.0 3,280 5.0 ! 3,270 : 4.8 • 

i . . . .  

3,210 4.8 3,170 4 . 0 .  :_ 3,~3'I0 . . . .  5 0  : 3 , 2 8 0  . . . .  4.8 
3,180 4.0 : 3 , 1 7 0  4.9 ' 3,310 5 0  2,920 4.8 
3,210 4.6 . 3,180 4.9 ,. 3,310 5+0 2,640_ ! 4.8 

3,310 
3,310 
3,310 
3,310 
3.330 
3,350 

3,210 1.9 5,850 
3,210 4._4___ : ._3,600 
3,210 4.9 3,400 
3,210 4.6 J 4,190 
3,210 4.5 i 4,470 
3,210 . . . .  4 . 5  ! 4,490 
4 , 5 0 0  :. .:4:5_: :F- .4;480 
4,950 4.5 1 4,480 

4.s . 3 , ~ o _ .  s.o 
4.9 3,360 5 0  
419 " 3,320 4.8 
4.9 3,310 4.8 
4.9--  ; 3,310 ~ 4.8 

4 . 9  . . . . . .  3,310 4.9 
4.9 3,310 4.8 

• 5.(~ . . . .  3,370 : 

2,600 4.8 3,350 
3,150 4.8 3,350 
3 , ~ o  i 4 . g_ . .  S,s~_ 
3,330 4 . 8  I 3, _3~_. 
3,330 4.9 3,350 

, 3,33o . . . . . .  4:8. . 3,34o 
3,330 4.8 3,340 

? . . . . . .  

3,32o.  : ._ _4:() _ _ 3,.3.~_ 4.2 4,560 
4.2 4,590 
4.4 3_,. _6~_ 
4.s . . . .  3 . _ , 2 ~ . _  

4.7 ;... _3,2_40 
4.8 ~ 3,220 

• 4-8 3 , 2 0 0  I 4 4  ": 3,290 " 48  
:4.7- i >..+m : ] - 4 : +  . . . . . .  3:';,0 " 3 ,  

i 

3.3 ! 3.8 4.3 

• :___2_.2. ! + . t o o :  4.8 4.8 
3.2 ! 5,860 4.3 ; 5,940 : 4.6 ' : - 4 ,~1 :0 -  i 4 . g - - - -  3 , 3 3 0  " 5.0 
3 . 5  : 5 , 4 5 0 -  3.g  0,8,40 4 . 0  1 4440  : 5.0 3 3 3 0  4.9 

. . . . . . . .  + . .  t : - * .  i . . . . . . . . .  

3.8 ' 5,2.80 3.9 7,750 4.7 I 4,440 i 5.0 3,320 4.9 
~ 1 . 7 : -  - 4 _ ~  . . . .  4.4 i 5[(~_-:]':._-:¥6_~--[:_3:8_~()__-[i.__4:_8_::i 3 , 3 3 0 "  4.0 
4.0 + 3,630 ! 4.5 :.. 4,440 4.7 3,430 4.7 3,320 : 4.8 

2,400 : _4.g_ ........... 3,360 :. 4.8 - 3:311) :- 4 . 7 .  
1,090 : 4.8 3,340 4.9 ' 3,240 4.7 

4.4 4.9 4.9 

3,3_2_0 . . . .  4.8 ; 3,340 
3,310 . 4.8 , 3,320 
3,310 ' 4.8- . . . . .  3~3,20- 
3.-:J'I0 I -  4.8 t ~:_3_?0_ 
3:310 ! 4.8 : 3,320 
3,325 ........ 4:8- i 3,300 

: :__ :4:8: - : -  3:3  
: i 

4 . 8  

fO 
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Table 2: Comparison of DO Measurements and Discharge from the Saluda Dam. 

0 

o ~ 

I 
99.,Jul I ~)-Jul 

Oxygen .Discharge ~ D i l c h a r ~ .  Oxygen 
5.1 ! 3,180 : 
5.1 3,190 ! 
5.2 3,190 
5.2 3 , 2 1 0 1  
5.1 3`210 
5.0 3,210 
5.1 3,210 
5.1 3,220 
5.2 3 ~  
5.1 32.30 
5.1 3,230 
~.1 . . . . .  3.24o 
5.1 
512 
3# 
3 . 3  
313 " 
4.5 
5.0 
5.1 
5.0 

5.2 
5.1 

4.9 

5.1 3`220 
s o  . 3,zz0 
5.1 3,230 
5.1 3'210 
5.1 3,210 
5.1 3.210 
s . o  3_,210 
5.1 3,220 
5 .1  : 3,210 
5.1 3,240 
5.1 3,220 
4.3 1 0,320 

3.220 ! 1.4 9,420 
3 . 2 2 0  I )  1 . 2  1 10,600 
7,700 , 1.1 9,320 
8,580 - )  3.9 ~ 5,709 " 
8,5oo ! 4 . 1  L_.5,_.(x~_ 
4, ~ °  i 4.4 ~ 5,32o 
3,550 4.5 ~ 4,200 
3,310 4.6 3,9g0 
3,250 3.7 . 7 , ~ 0  
3 `2~  3 . 3  8,42o 
3,210 3.1 7,950 
3,220 4.2 4,060 

4.2 

26~IuI ZT,.Jul 28-Jul 4.-Aug 7,-Au~ 

5.0 3,140 4.9 3,130 4.8 3,130 2.8 4,920 i 1.8 6,990. 
5.0 3 , i50 . . . .  4.9 3,130 4.8 3,140 3.1 4,330 0 . 8 .  8,570 
5.0 3,140 4.9 3,150 4.8 3,130 3.2 4,190. 0.6 i 9,180 
5.0 3,150 4.9 3,140 ~ 4.8 3,130 4.2 3,610 0.6 : 9,400 
5.0 3,150 . . . .  4:9. _. 3,130 : 4.8 3,120 6.4 2,640 0.0 9 ,490  
5.0 3,140 4.9 3,140 ' -~,18 . . . . . .  3,130 7.0 2,430 0.6 9,.~I0 
5.0 3,140 5.0 3 , i30  4 6 .  ' 3,130 7.2 2,390 " -0.6 " 9,540 
5.0 3,150 5.0 ; 3 , i40 4.8 3,120 7.3 2,350 . 0.6 9,540 
5.0 3,160 ' -  4 9  i 3,160 4 1 0  " 3,140 7.3 2,340 o.e 8 , 2 4 0  
5.0 3,170 '. 5.0 . 3 , i 5 0  4 . 8 "  3,140 7.4 2,360 ', 0 .8  : 5,100 
5.1 3,170 4.9 ~ 3,160 " 4.8 " " 3,150 5.4 ! 3,550 ~. 5 .3  3,500 
5.1 3,180 5.0 3,160 4.9 : 3,160 5. ! ! 3 ,7_20:  4.5. .. !..I.5L7~00~ 
5.0 3,170 ; 5 . 0 : 3 , 1 7 0  5.0 3,140 5.1 3,770 i 0.6 i 8,140 
5.0 3,170 ' 4.9 3 ,170  _i_ . 5 . 0  " 3,140 ' 0.7 : 1-3,800 : 0 1 0 - - .  -816" /0  
5.0 3,170 . . . . .  510 " 3,170 : 4.9 ' 3,150 2.3 " 0 , 8 1 0 - - ; - -  0.6 i I; . . . . . .  8 , ~ 0 - -  
5.0 i 3,180 4.9 3,150 4.9 3,140 3.3 5,(~9 . . . .  0.5 i 14,900 
1.0 10,500 :- 5.0 3,150 ~ 4.9 3,140 3.4 5 ,300-  ] 0 . 4 - - : 1 6 , 7 0 0  
1.0 7,260 ; 5 . i  ....... 3.200 " 4.6 " 3,130 3.4 5 ,180  ~---0.4 [ 17,500 
2.7 . . . .  4,230 ! 4 .9  r 3,'160 4.8 ' 3,130 3.4 4,2~0 ;__._0_.4--T:I_-7,-9~0 
3.7 3,430 I 4.9 ', 3,140 " :4.8 - ! 3,110 5.9 3,280 i 0.4 ' 18,200 
4.9 3 ,210  i 4.8 3,140 4.8 3,110 4.5 0,120 i 0.4 i -  i81300 
4.9 3,150 ! 4 . 8 - ; - - 3 , i ~ 4 0  4.8 " 3,080 3 2  i 4~-7i() ! 0 .4 -  t 10,900 

4 .9  3,130 1 4.8 i 3,130 4.0 2,839 5.6 : 3~-5~0 1 3:6- = 6 0 9 0 -  
. . . . . .  * . . . . . . . . . . . . . . . . . . . . . .  t . . . . .  . . . . . . . . . .  

4.9 3,140 i 4.8 . 3,130 . 4.8 2,810 6.0 ~ 3 ,370. . . ,  4:9 ... 4,370 

' i 4.5 4.9 ; 4.8 4.7 I 1.3 
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Table  2: Compar ison  of DO Measurements  and D ischarge  from the Sa luda  Dam.  

0 

(3 

0J  
I - ,  

. PtJ 
r ~  
; 0  

I 

e-Aug . 18-Aug 19-Aug . . 20-Aug 21.-Au 9 ' 22..Aug . . . . .  .. 23-Aug 
Oxygen Discharge: Oxygen :Ollch=~lle: Oxygen ol~=h=.-~• Oxyg=n.Ol=ct-,rge:.Oxygen Olsc,,harge: oxygen :. _OIHmdm'ge.. _Oxyg=n •Ol,,c,t~ 

5.2 3,730 5.1 2,350 5•9 2,110 5.6 2,440 4.3 3,410 . 4.5 2,670 3.3 3,390 
5.2 
5.3 
5.3 
5.3 
5.2 

5:3 
5.2 
3.5 
2.5 
2.4 
2.4 
2.3 

3,530 5.1 2,360 
3,469 " 5.1 " 2:360 " " 
3,459 ! 5.1 2-,~50 
3,449 ~ 5.1 : 2,360 
3 , 4 5 9  ' .  5.1 2,470 
3,449 4 . 2 :  2,010 

" 3 , 4 ~  : 4 ' 2,620 
4,760 ' 4 2,630 ! 
5,310 4 2,630 
5,410 4.i  2 , 8 4 9 :  
5,4:70 6,070 ' 
5,490 

2.3 I 5,510 
2.3 5,490 " 

3.8 [ 4:640- 
4.1 I 4,430 
42 { ~,,3~ 
4.2 } 4,330 
o_.e ! 
4.2 
4.5 
4.4 
,4:5 

3.9 

0.0 
0.5 8,920 
o:5 ': 9~_~_ .... 
0.8 ~ 8,490 
0.7 ~ 8,540 
0"5  - I  9 , 8 3 0  . . .  

0.4 10,000 
) 4,560 0.6 ' 11,400 

6 - 2,080 :" 5.6 ; 2,380 
e 2 , o ~ _ . .  s.0 2 ,30o - 
e 2,o~o 5.6 . 2 ,3eo 
6 2,060 ! 5 : 6  2,.~.~ 

- 6  2,050 • 5.6 2,35O 1.9 
6 2,050 : - 5.8 . . . . . .  2 ,~50  " 3 

6.1 2,920 : . _  5._6 . . . . . .  _2.,._3~ 3.8 
18 7,940 ' 5.7 2,320 3 9  
2.1 - ~ :67011:  5.8 . 2 ,320  
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Graphs  1-4: Relat ionship Between Low Dissolved Oxygen  and Increased Discharge from the Saluda Dam 
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Table 3: Comparison of Dbeharge from the Saluda Dam and Dissolved Oxygen 
Concentrations Before and During Low Oxygen Events in July and August 2003. 

Date/Time of Event Flow for 
hour 

p~or to  
event 

D O l o r  
hour 

p d o r t o  
event 

7/15 10 PM-12AM 4110 4.6 
7/16 11PM-12 PM 2400 4.6 
7/17 9 AM 3180 

3220 7/22 2 PM-4 PM 
4.6 
5.1 

7/23 11 AM-3 PM 3220 5.1 
7/23 8 PM-10 PM 3990 4.6 
7/26 4 PM-7 PM 3180 5.0 
7/29 6 PM-10 PM 2430 6.9 
7/31 9AM-5 PM 1640 7.1 
8/3 8 PM-8/4 3 AM 1630 6.9 
8/4 1 PM-9 PM 3770 5.1 

3360 8/5 2 PM 
8/5 7 PM-10 PM 3360 

6.4 
6.6 

8/6 12 PM-I PM 2680 7.3 
8/6 11PM-8/7 9 AM 5710 4.1 
8/7 12 PM-10 PM 5760 4.5 
8/8 8 AM-11 PM 3460 5.2 

3670 8/9 3 PM-4 PM 
8/12 2 PM~ PM 

5.2 
1420 7.0 

8/13 9 PM-II PM 2130 61 
8/14 4 PM 3680 4.8 

Flow for first 3 
hours of event 

8110~9700,10100 
1690,1590 

5850 
7700~858018500 

632019420110600 
7360,8490,7950 

10500,7260,4230 
7500,5150,4360 
3680,3880,3910 

12200,13600,5870 
13600,6810,5640 

8070 
7070,4130,7320 

4530,4160 
677016990,8570 
8150,8670,8880 
4760,5310,5410 

8130,4790 
7470,7210,5390 
7420,6950,3410 

8800 

DO for first 
3 hours of 

event 

1.8,1.9,1.8 
3.2,2.4 

1.9 
3.7,3.3,3.3 
4.3,1.4,1.2 
3.7,3.3,3.1 
1.0~1.0,2.7 
4,1.7,4.3 

1.9, 1.4, 1.4 
0.8,0.8,1.9 
0.7,2.3,3.3 

2.2 
3.4~5.5,1.4 

3.5,3.1 
2.0,1.8,0.8 
0.6,0.6,0.6 
3.5~..5,2.4 

0.6,31 
0.7,0.5,0.7 
1.7,1.6,2.6 

0.8 
8/14 I0 PM 3580 4.8 4750 3.5 

* Lower dissolved oxygen concentrations were associated with increased discharge 
from the Saluda Dam for 18 of the 19 events. (Source: USGS gauge 02168504) 



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

i 

Atltaehment 2 ] 



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

IdJ m df~l f-'lft £10f/lOI 

S O ~ A  C o r ~  

Co l tm~  S~ 2~12 

Ae: Cerdltcad~ ~ ~ velds S~-d~,101 ot me Clmm Wucx Act, m amma4ed. 

s c ~ ^  Camnmu 
i~cam.,x of ~. mam'~ ;,, we~tmuls 
Salu~ ]~iv~ 
L e ~  r..~mm,/ 
PIN :~Ol.t D-~Y~W 

De~ Six: 

We bsvc re-viewed plmm for mis p , ~  md damsm~d sheet is u x'easoo~a~ msmmm~ tbm dae 
p v o ~  1 ~  w~ be ~ 4n t mam~ coadsuuz with d~ ~ rapUnmaam of Sa:d~ 
401 ofme F-~lmal Clmm Wa~ Act. U a z n c ~ .  Us e~cm~m~ wlm e~e pmvis~om ofSecdm ~mt, ~ 
c ~ ; ~  ouu usts ~oject. m ~  m ~ tnOicma m,sUumu, U emsimm ~vt~ qpp~cublc lXOVbiom of 
Secdo~ ~0  of me Izaam~ Clmm Wmur Aot, am m~mded. Wc ~d~o Is:~4~ c ~  dmx 0~m~ asc uo 
q~pncabic ctl~ue~ limimdoes ~ SecSom 30lCo) md ~102, had e~x ~sm sm ao nppllmP~c ~ 
mxler Seak~ 30~ m t  307. 

'rbl, ~ Is subJe= m me ~mo~tuS e o , ~ i ~  

. TU, qppae-.,, minx ~ U m m t  Beu Mmlpuumc p m a ~  ~ i ~  o a u m u : ~  m m,~m~ ematon 
and mllp'n~m ~ ~llmmu oft ~e  ;., ~.eoglm~e ~m~ me I~mrum~ admlzhmg~ Se~rmmu m~ 
~'mioa e m u ~  Pem~ 0p'SC~0SI~ ud  ~ .~m~ .~nomm, umr Jl~mlrm,amz ,~,d ~ "  
1 ~  J'rmqmaom J q m t . ~ m ' ~  ~mm'~ .a~  tl~C~ JOOOO0 ~ ~O0~). "J~m~ lmu:~gu~ 

2. Oul,/clat~ m.u..~, rr~ f ~  iJI nsvca, of po~l.~, au,v b~ . t d  u H .  

3. AJI ik~:~a~ary oleam~'em maN~ ~qs qm}~ m ~ bll. t~r, tx~sh IZ~l OtbgT pol~IZta/llS ~tom e s ~  
,~,,. aajum~ I~tm's or ~ s .  

4, "i'mt ml~lknus mua Oc,~top a q ~  pmvmu~ md ¢.~us ~p pure ~ dbb l~ojecc T ~  ~m s~ouid 
~ ,a i u  u'~,c ram.  o~ apps~xtue of~'~s co comux ;,. cue of a eqmml~ spiJl .,.a mzllae 
memu~ m be u~om. C~um up maus~,,, su~ u ~m.-.,lu¢~ ~ --,A 'aeom~ msoz Im ~lx ac cl~ 

SOtJTH CAROLINA D ~FARTMEWT OIr HSALTF! AND ENVIP.0NMENTAL CONTKOL 

l t ~ ' d  a~IPt~41 BO/%IK/%0 GO%d.-%LA.-eO0 m ! ~ t c Y ' J  - 



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

• I~lll~Ol~ glrX@Wl Ffk~ll; gl~ ~ ilLl~lll' I~  M a140 1"~21f Im.lll~l~M I r41m 

I 

e=~2 
,SCANA C~r~o~ 
Au#um~ 8. 2002 

i:cgjcca mira luc smm11 ml~lls. Tlds ld~ mm 1~ ~ ~o dse Del~ ram= ° f  H4"~ ~m~ 
~nv~rou:::cu~ Qx:~d tot nr, k~r au~ a p ~  p ~ ,  to laM~kx: or ~ P~,Jec~- 

. ~ , ~ , a a ~ d ~  ~ Cmcm~ ~ elm,er ~ ~ l~e  Dm Ju~m~n  rmm~ w u u ~  
m a m ~,.,,a Apa.a 22. 2002 ~mm, l~v~d H~M,o.q |SCA,NA| m Dimm Hm'nd~ |CO~D aIM dm~ 

al v~tt Is rm~mrali~ otO.) a~l OI w=da~ds ~ 0.~ ~u ~ Ismm ~ w 

• /0 r ~  k~ wid~ I~ d~e 4 dcsipmmd Ud~lladm~ m .  D e u ~  m~m ud , ~  ~ m ~  

Ibe v#QIk ~ hemal. A ~ Of n~ll~l~me ~ w olbee I mm~rval~m ~ 
m~arm~ mlap~m m n ~  ~ m~nimd 1o ~ I~ueuu~ roe mev~m' md q ~ r ~ d  P~°c " 

^ n a u ~  deUmu~ or" muidv~ o o ~ u  or od~" pumm~k~ do=mmm~ umc 

6. I 
DqmmMa* ~ H¢*I'~, am,,,o ~ ~m=d ~m mc~we,'m4N ~ w,,~ , ~  

m l ~  UlpO~ ~ of k vm~r., 6 ~ a~er ¢~mq~nlm of ~he wozk- ! Year ~ 

i~ ~ t n ~  m~llU~a is ue~ K i ~ t  7~ s mau~mlk~ (w~M#~d m~u~:#awm) ~ if ~be i~bd 

¢ 1 ~  e/ram. 

7. TIM j ~ m ~ l  ~ aaau tJle Sdmls Dram m ~ y  eJkammel n~l~ IMm IImm~J. ~ 30 ~ of 

8. T~e q~paimu - - , -  mlml~ • d=,,dowa ~au l~  ~ w~mmd tim, mlmm~ m ~ 
I ~  ~kx.m Iow~.L~ dE lake m Ihe ~ I~ml. In mdcl~oL draw q~mmK ram8 mb~¢ 
-.-, ~ atom. D q w w ~  ~ * O.O. me ~ l m ' m n  me,~a~ ram- ' r ~  plme, mw 
dle~l~e m~mds ~.AJ,~ ~1 tqmioy m mm~m~ ~mlpcmam~ m l p ~  a'o~. ~ d~ D.O. 

9. 'TIU: hydeac¢eea~ h~li~ mmm ol?m~ ,,, ek~ m k "~u of r~  r iv~" mode B Immgde d u ~  

~ ~r ~ m~ ~m~ qmn~? mumJ~bm~m. 

ZO..~.u ilmmN~ mL#daa~ ~ o( t~ ~ ~ ~ ~ ~ '~" dam- k " mm~IPm~me~ ' 
a ~ L  mb~mm ~ mo~ c~#~ ~1ov m me broke m evq~eme~. ~1 mm~k~ ~,~= 
widMaen~ I~ ~Jm" m mmb~la m~e I~e lev~. 



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

4m 

: I~;ll.;Zm2 I ~ : ~  F~'~I~ Otq~ U1111 g~ . l~  lid in  4111 I:,~1~ p.glllRel I::llq 

t 

Plqlql 3 

It. I :  ~z ~ ~ maamlostml a p~amlos i ~  mm~m m I m ~  ~ a ~ l  ea e m ~  ° t  m" ~ 
~ qv~mas nha~ w ~  k Sm~  Cmm~u ~ t w s  ms ~aor~ C a m  (NmzY l tm~  ~ ~S-  
II~.~l~) pm~m~ m Sm:doa 1.04 ~ '0z  l~utm~ ~Un~'~ Itmmvmdo~ Aa  ~ 19~1, u nmzadcd, 
- ~  ~ mm~lom caSta~ x ~::P.~OO. AsU~m,~oII~ s ~ h s s  ooas~ o~ rosy mszxrkls n a ~  
o~ m m ~  ~y nm~ ~nkls mmsl: ~om lnmZ blm~: o~ pa~amlc ttazs 0.e., oid~ 0sin ~0 ~ m ) -  
F.znmp~ lach~k oi~ poaay ~:~mems, mml,  waxt, m o w l z ~  mac Impkaaaa or ~ l s .  

~um=s ~:mtml~ b~mlc 4ocl:. mummm, o~ n m - m a :  w m l  sm~dm, lqleomoloZk~ nmaim 
coral= or, old a~nsl n : M . .  odsiml m" ~atllzaf. wcl~ m twl~ ml=~ born, ~ mn~t sitdmas. 

cmm~om m ~ s  ~ m mq=al ,~ mflm~m, npa:ffic lXO~a~s ~ z  m ~ s  =kc "~ m aura nay 
mm~tmmzm n~ioue~emu~ to ~u~.z c ~  wtlth Sin= wua qasmy am~sm.  

~ B  

~vldm o~ W ~  Q~m3~'y 
llmmm ~1' wmm" 

Iv~G 
u .s .~m~ Covl: of ~ a l a m :  

Chsmlmlm Dimicl O ~ c  
Cmmzl Mkll,t J s  Disaim Ol~:e 
Irk. , ~ m  C~Czr 

L * !  



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

Attachmeat 3 I 



Jnofflclal FERC-Generated PDF of 20031021-0077 Received by FERC OSEC 10/20/2003 in Docket#: P-516-000 

United States Department of the Interior 

lqm[ AHD ~ SKRVICI 
i ~  Cq~m 8mitmd. S ~  200 
Omltmm. Soma Cs~m 25~'7 

July 30, 2003 

Magalic R. Salns, Secretary 
Federal Energy Regulatory Commission 
888 First Street, NE 
Washington, DC 20426 

RE: Saluda Dam Project, FERC No. 516 
Supplemental Comments on Project Operations and Violation of Water Quality Standards 

Dear Ms. Salas: 

The U.S. Fish and Wildlife Service (Service) hereby r e l y  requests that the Federal Energy 
Regulatory Commission (Commis~on) consider the followirt 8 supplemental comments c o n ~  
the current operations of the Saluda Hydroelec~c Project (FERC No. 516) for the re~nediation of 
the Saluda Dam and investigate recurring violations of  water quality standards below the Saluda 
Dam. The Service has recently obtained inform~on that indicates that beginning in June 2003, the 
state standards for dissolved oxygen concentrations at the project have been consistently violated. 
The Service is extremely concerned with the recunin8 low dissolved oxygen concentrations below 
the dam and the lower Saluda River and its effects to fish and other aquatic resources. As the hottest 
summer months approach and the lake continue,, to stratify, the problem will worsen if it is not 
rectified. The Service would like to provide the following new water quality information to the 
Commission for consideration, and reiterate our past concerns o n effects of project operations durin8 
rcmediation. We also provide comment on a reumt letter form South Carolina Electric & Gas 
Company ( S ~ G  or licensee) submitted to the Commission on June 19, 2003 concerning our 
above concerns. 

Background 

On July 22, 2002 the Commission issued a Final Envirenmental Assessment (FEA) for the Saluda 
Dam Seismic Remediation. The FEA confirms that the dissolved oxygen site specific atandezd for 
the lowe~ Saluda River consists of a daily average of  5 milligrams per liter ofwater. The FEA also 
states that South Carolina Electric & Gas (SCE&G) will operate in a run-of-river mode (inflows 
equal outflows, less evaporative losses) during the draw down of  the lake and maintenance phase, 
which would eliminate highly variable flows and the potential for oxygen deficient releases. The 
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The Section 401 State Water Quality Certification provides a site specific dissolved oxygen standard 
consisting of a daily average of 5 mg/L. Beginning in mid-June, this standard has regularly been 
violated with averages lower than 5mg/L. Attached is U.S. Geologic Survey (USGS) gage data that 
indicates the dissolved oxygen standard has repeatedly been transgressed, especially within the 
month of July. Review of the discharge data versus dissolved oxygen data directly relates peaking 
operations with low dissolved oxygen coneontrations below and downstream of the dam. Recont 
dates violating state standa~ls for daily dissolved oxygen averages arc July 3, 9, 10, 13, 22, 23, and 
26. The discharge and dissolved oxygen graphs for the week of July 22 through July 29 for USGS 
gages 02168504 and 02169000 provide an excellent example on July 26 of the direct correlation 
between the affects of  peaking to dissolved oxygen coneentrations below the dam and downstream. 
The graphs indicate there was a peak discharge o fapproximately 10,000 c fs with a resulting dissolved 
oxygen concentration dropping to 1.0 mg/L. It appears the trend for violating the dissolved oxygen 
standard is increasing and the Service is concerned that this low dissolved oxygen problem will 
worsen through the summer and fall if it is not provided immediate attention. 

Conclusion 

Public trust resources, such as fisheries and other aquatic species, are dependent on adequate 
dissolved oxygen concentrations for survival and to maintain healthy populations. Aquatic resources 
are significantly affected by low and highly variable concentrations of oxygen in the river. The 
Service strongly encourages the Commission to address the effects of  SCE&G's oxygen deficient 
discharges to fish and wildlife resources and enforce the provisions within their Water Quality 
Monitoring Plan for the Saluda Dam Remediation. We also encourage the Commission to require 
SCE&G to meet the State water quality standards for dissolved oxygen. We also encourage the 
Commission to require SCE&G to use turbine venting and spreading, and other appropriate means, 
to improve low dissolved oxygen conditions at the Saluda Project. 

Thank you for your consideration of  these additional comments. If you have any questions, please 
do not hesitate to contact Amanda Hill of  my staff at 843/727..4707 (ext. 24). 

RI..B/AKI-I 

Sincerely yours, 

Roger L. Banks 
Field Supervisor 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

South Carolina Electric & Gas Company, 
Saluda Project 

) 
) Docket nos. P-516 (NATDAM No. SC00224; 
) V-516-374) 
) 

NOTICE OF SOUTH CAROLINA COASTAL CONSERVATION LEAGUE AND 
AMERICAN RIVERS' COMPLAINT FOR FAILURE TO COMPLY WITH 

CONDITIONS OF WATER QUALITY CERTIFICATIONS 

Notice is hereby given that, pursuant to 18 CFR § 385.206, the South Carolina Coastal 
Conservation League and American Rivers (Conservation Groups) filed a Complaint against the 
South Carolina Electric & Gas Company (SCE&G) for failure to comply with the water quality 
certification the South Carolina Department of Health and Environmental Control (DHEC) 
issued for normal operation of and seismic rehabilitation of the Saluda Project under authority of 
the Clean Water Act (CWA) section 401(aX1), 33 U.S.C. § 1341(aX1). Such non-compliance 
violates the conditions of the license, and constitutes a violation of an "effluent standard or 
limitation" under CWA section 505(f)(5), 33 U.S.C. § 1365(0(5). 

The Original Complaint was e-filed on September 9, 2003. An amended Complaint was 
e-filed on October 15, 2003 and a hard copy was sent by first-class mail to each person on the 
official service list compiled by the Secretary in this proceeding (attached), as well as to the 
following representatives of affected regulatory agencies. 

C. Earl Hunter 
Commissioner 
South Carolina Department of Health and Environmental Control 
2600 Bull Street 
Columbia, SC 29201 

Sam Hamilton 
Regional Director 
U.S. Fish and Wildlife Service - Region 4 
1875 Century Blvd., Suite 400 
Atlanta, GA 30345 
Fax: 404-679-~006 

Notice of Filing 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
____________________________________ 
       ) 
Appalachian Power     ) 
Smith Mountain Hydroelectric Project  ) P-2210-090 
       ) 
____________________________________ ) 
 
TRI-COUNTY AEP RELICENSING COMMITTEE’S MOTION FOR INTERVENTION 
AND REQUEST FOR REHEARING OF ORDER FINDING NON-COMPLIANCE WITH 

SHORELINE MANAGEMENT PLAN 
 

 
Pursuant to 18 C.F.R. § 385.713, the Tri-County Relicensing Committee (TCRC) 

requests rehearing of the Office of Energy Projects, Division of Hydropower Administration and 
Compliance (DHAC) Staff’s final decision that Appalachian Power Company’s (Appalachian) 
issuance of an Use and Occupancy Permit to replace/repair the community docks at Gangplank 
Condominiums (Gangplank) constitutes non-compliance with the shoreline management plan 
(SMP) for the Smith Mountain Pumped Storage Project (P-2210).  See letter from Robert J. 
Fletcher, FERC, to Frank M. Simms, Appalachian, eLibrary no. 20110826-0109 (Aug. 24, 2011) 
(Final Decision).  Pursuant to 18 C.F.R. § 385.214, TCRC concurrently moves for intervention in 
this compliance proceeding.   

 
The Final Decision interprets the “50% rebuild rule,” which requires that a property 

owner seeking to replace or repair over 50% of the physical structure of an existing, non-
conforming dock, bring the dock into compliance with the SMP.  We believe the rule is 
inherently ambiguous because it does not state whether cumulative or one-time repairs may not 
exceed 50% of the structure.  The Final Decision appears to retroactively apply a new 
interpretation of the rule to Gangplank, which is wrong. 

 
The ambiguity in the rule that has given rise to this dispute underscores the necessity of 

revising the SMP for clarity and consistency.  We agree with DHAC Staff that the SMP rules 
should be clear on their face and consistent in their application.  See Final Decision, p. 3.  
However, we believe the SMP rules should also provide public benefit.  We do not believe 
Appalachian or DHAC Staff have demonstrated the public benefit of the 50% rebuild rule, and 
so it should be removed from the SMP.  As stated in our comments on Appalachian’s proposed 
revision of the SMP, we believe the SMP regulation of non-conforming structures should be 
consistent with state and local land use laws which encourage ongoing maintenance and repair.  
We urge the Commission to take this into consideration in the course of its review of the 50% 
rule in this proceeding and in the ongoing proceeding to update the SMP. 
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BACKGROUND 
 
 On December 15, 2009, the Commission issued the new license.  Article 413 of the new 
license, (see Order Issuing New License, eLibrary no. 20091215-3021, p. 59), provides for 
implementation of the existing SMP pending approval of the updated SMP1 required to be filed 
on July 5, 2010.  The existing SMP provides for repair of non-conforming community docks: 
 

Docks, piers and similar structures constructed within the 795 contour NGVD of 
Smith Mountain Lake and the 613 foot contour NGVD on Leesville Lake prior to 
the implementation of the Shoreline Management Plan do not need to be modified 
to meet the new requirements. These structures may continue to exist despite their 
nonconforming nature and may be expanded provided the nonconforming aspect 
of the structure is not increased. Maintenance of all structures is encouraged. If 
maintenance requires more than 50% of the physical structure, excluding the 
pilings, to be replaced or repaired, the structure must conform to the new 
requirements. If pilings need to be replaced, then the footprint of the structure 
may be replaced provided documentation has been provided detailing the 
structure. 

 
SMP, § 2.5.2, High Density Multi-Use Regulations, p. 19. 
 
 On December 31, 2010, Appalachian filed its proposed update of the SMP (SMP 
Update).  See letter from Elizabeth B. Parcell, Appalachian, to Kimberly Bose, FERC, eLibrary 
no. 20110103-5034.  The SMP Update provides similar restrictions on the repair of non-
conforming community docks: 
 

Docks, piers and similar structures constructed within the 795 foot contour 
NGVD of Smith Mountain Lake and the 613 foot contour NGVD on Leesville 
Lake prior to the implementation of the Shoreline Management Plan (August 31, 
2003) do not need to be modified to meet the new requirements. These structures 
may continue to exist despite their nonconforming nature and may be expanded 
provided the nonconforming aspect of the structure is not increased. Maintenance 
of all structures is encouraged. If maintenance requires more than 50% of the 
physical structure, excluding the pilings, to be replaced or repaired, then the 
structure must conform to the new requirements. If pilings need to be replaced, 
then the structure may be rebuilt in its original location provided documentation 
was provided to Appalachian prior to August 31, 2005 detailing the structure and 
the structure could not otherwise be placed within the property owner’s buildable 
area or shoreline. Only the location may be replaced; all other aspects must meet 
the Shoreline Management Plan rules in effect at the time.… 

                                                 
1  Article 413 requires Appalachian to update the SMP in consultation with the TCRC, as well as each of the 
four counties.  See id.   
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SMP Update, p. 40. 
 
 On April 14, 2011, TCRC filed comments on the SMP Update.  We opposed the 50% 
rebuild rule in our comments.  We stated that the limitation on repairs effectively discouraged 
maintenance at the expense of public safety, and Appalachian had not documented a specific 
benefit as a result of the added restriction.  We advocated for a rule consistent with state and 
local land use law which recognized vested rights in non-conforming structures and did not 
restrict regular repair and maintenance of such structures to protect public safety.  We maintain 
that position. 
 
 On May 23, 2011, DHAC Staff notified Appalachian of an allegation2 of non-compliance 
under the SMP: 
 

… Mr. Michael contends a neighboring community’s (Gangplank 
Condominiums) dock: (1) does not conform with the SMP because it extends 28.1 
feet over the extended property line, does not have a setback, and is larger than 
allowed by the SMP; (2) the dock owners recently replaced or repaired over 50% 
of the physical structure of the existing dock, and thus it must conform to the new 
requirements under the SMP; and (3) APC’s findings that over 50% of the dock 
was not rebuilt is based on an allegedly confusing calculation… 

 
Letter from Robert J. Fletcher, FERC to Frank M. Simms, Appalachian, eLibrary no. 20110524-
0019 (May 23, 2011).  DHAC Staff requested that Appalachian provide information to assist in 
Staff’s review of the allegation.  See id., p. 2. 
 
 On June 23, 2011, Appalachian provided information regarding its issuance of a permit to 
Gangplank.  See letter from Elizabeth B. Parcell, Appalachian, to Kimberly Bose, eLibrary no. 
20110623-5159 (Appalachian Response).  Appalachian acknowledged that, if one counted the 
replacement of decking (as Appalachian had done in err), Appalachian staff issued a permit 
allowing for maintenance of 58% of the dock.3  See id., p. 2.  Appalachian stated that the work 
done by Gangplank under the permit issued by Appalachian had improved the safety and 
aesthetics of the structure, and did not adversely affect the scenic, recreational or environmental 
values of the project.  See id.  It reiterated that no structural modifications were made by 
Gangplank: “[t]he dock was not expanded in any way.  Gangplank only replaced defective 
decking and handrails and floating docks which if not maintained and/or replaced can become a 
safety issue for the numbers of individuals accessing their slips.”  Id., p. 4. 
                                                 
2  The allegation was made on February 4, 2011.  See letter from Preston G. Michael to Kimberly D. Bose, 
FERC, eLibrary no. 20110210-0009. 

3  Gangplank originally informed Appalachian that boards were being replaced on the upper deck only, which 
would not have required a permit.  Gangplank later informed Appalachian that it would also like to replace the 
floating docks and walkways, at which time Appalachian informed Gangplank that it needed to obtain a permit.  See 
id., p. 3 
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 On August 24, 2011, DHAC Staff issued a letter requiring Appalachian “to file a plan 
and schedule for modifying the existing Gangplank docks to bring them into conformity with the 
applicable requirements of the SMP.”  Final Decision, p. 3.  The decision appears to interpret the 
50% rebuild rule to apply to cumulative repairs, rejecting Appalachian’s arguments that some of 
the repair work was done permissibly without a permit and should not have been included in the 
Use and Occupancy Permit issued on March 3, 2011.  The decision rejects Appalachian’s 
arguments that Gangplank’s alleged violation of the 50% rebuild rule could be excused, even if 
the work was entirely beneficial:  
 

As you know, the purpose of the 50% rebuild rule is to eventually bring all docks 
in conformance with the SMP through attrition when significant repairs are 
needed, without requiring dock owners to immediately conform to the SMP.  In 
this case, the Gangplank docks were documented as non-conforming docks in 
2005, but were not required to conform to the SMP at that time.  Now, as 
significant repairs were needed, the docks should be required to conform to the 
SMP.  You state that the APC-issued permit resulted in a minimal discrepancy 
with the SMP, and that aesthetic and safety benefits would be accomplished by 
replacing old decking.  Although this sounds reasonable, the same could likely be 
said for significant repairs that may be needed for any docks at the project.  The 
issue is not whether or not repairs would benefit aesthetics or safety, but rather, 
whether the rules of the SMP were followed.  Improvements to aesthetics and 
safety would similarly be accomplished by repairing the dock structures and 
rebuilding them consistent with the SMP. 

 
Id., p. 2.  The decision requires that Gangplank bring its recently repaired docks into conformity 
with the applicable requirements of the SMP.  See id., p. 3. 
 
 

MOTION TO INTERVENE 
 
 Pursuant to 18 C.F.R. § 385.214, TCRC hereby moves to intervene in this compliance 
proceeding.  The Commission did not formerly notice Mr. Michael’s complaint or invite 
intervention, so we respectfully submit this intervention is timely as it occurs within 30 days of 
DHAC Staff’s final action on the complaint.  See, e.g., Hydro Development Group, Inc., 115 
FERC ¶ 61,191 (2006) (Commission considers motions to intervene timely if filed within 30 
days of order issued in proceeding in which public notice not issued but in which movant has 
right to participate); Flambeau Hydro, L.L.C., 113 FERC ¶ 61,236 (2005). 
 
I. DESCRIPTION OF INTERVENOR 
 
 The TCRC is comprised of the four counties – Bedford, Campbell, Franklin, and 
Pittsylvania – in which the project is located.  The Counties administer local land use laws in the 
project area. 
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Each of the four Counties participated in the relicensing of the Smith Mountain Project.  
The Counties formed the Tri-County AEP Relicensing Committee (Campbell County joined 
later) to represent and advocate local government interests in relicensing.  The TCRC has also 
participated in post-licensing implementation, including comments on Appalachian’s annual 
reports and comments on the SMP Update. 
 
 Three4 of the four counties have also formed the Tri-County Lake Administration 
Commission (TLAC), which oversees and participates in management activities at the project 
lakes – including debris removal, non-native vegetation treatment, and navigational aid 
placement and maintenance – under its own initiative and as a contractor for Appalachian.  
TLAC is a member on many of the technical committees specified in the new license. 
 

A. Bedford County 
 

Located in the foothills of the Blue Ridge Mountains, Bedford County was formed in 
1754 and named for the Fourth Duke of Bedford, a British Government official.  In 1839, the 
Town of Liberty (now the City of Bedford) was established.  Bedford County lies on the east 
side of the Blue Ridge Mountains, and the rugged north and northwestern portions of the county, 
with elevations of 4,000 feet.  In contrast, the south and western sections of the county present 
rolling terrain watered by Goose Creek, Big and Little Otter Rivers and many smaller tributaries.  
Smith Mountain Lake and State Park and Leesville Lake are located in the County.  Bedford 
County also is home to the National D-Day Memorial, Peaks of Otter, Blue Ridge Parkway, and 
Poplar Forest (Summer Residence of Thomas Jefferson).  Its offices are located at 122 East Main 
Street, Suite 202, Bedford, Virginia 24523. 
 

B. Franklin County 
 

Franklin County, seventh in size among Virginia counties, is located in the south-central 
part of Virginia.  The County is bounded on the north by Roanoke and Bedford Counties, on the 
east by Pittsylvania County, on the south by Henry and Patrick Counties, and on the west by 
Floyd County.  The Blue Ridge Mountains border the County on the north and west, and the 
Roanoke River and Smith Mountain Lake bound the County in the northeast.  In the southwest is 
Philpott Lake, and in the southeast is Turkeycock Mountain/Wildlife Management Area.  It 
contains a number of attractions, including Smith Mountain Lake and County Park, Booker T. 
Washington National Monument, and the 250-mile route known as “The Crooked Road: 
Virginia’s Music Heritage Trail” begins in Rocky Mount within the County.  Its offices are 
located at 1255 Franklin Street, Rocky Mount, Virginia 24151. 

                                                 
4  Bedford, Franklin and Pittsylvania Counties form TLAC. 
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C. Pittsylvania County 

 
Pittsylvania County was formed in 1767 from Halifax County and assumed its present 

boundaries in 1777.  It was named for William Pitt, Earl of Chatham, a British Statesman.  The 
largest county in Virginia, Pittsylvania County consists of 982.89 square miles.  Situated in the 
south-central Piedmont plateau region, the land is rolling to hilly with elevations averaging from 
400 to 800 feet above sea level.  The highest point in the county is Smith Mountain which is 
2,043 feet high.  The county borders North Carolina and is adjacent to the city of Danville.  
Chatham, the county seat, is 140 miles from Richmond, 68 miles from Roanoke, 50 miles from 
Lynchburg, and 96 miles from Raleigh, North Carolina.  The County is home to Smith Mountain 
Lake, Leesville Lake, Staunton River (Roanoke River) Virginia’s First Scenic River, and 
Historic Chatham.  Its offices are located at 21 North Main Street, Chatham, Virginia 24531. 
 

D. Campbell County 
 

Campbell County is nestled in the foothills of Virginia’s beautiful Blue Ridge Mountains.  
Over 50,000 people call its 511 square miles home.  The County is bordered by Lynchburg to the 
north, and includes the Town of Altavista in the southwest and the Town of Brookneal in the 
southeast.  It is bordered to the south by the scenic Staunton River.  Campbell County is 115 
miles west of Richmond, the state capital; 200 miles southwest of Washington, DC; and 200 
miles west of Norfolk.  The county is included in the Lynchburg Metropolitan Statistical Area 
(MSA).  Staunton River (Roanoke River), Virginia's First Scenic River and Leesville Lake are 
located within the County.  Its offices are located at 47 Courthouse Lane Rustburg, Virginia 
24588. 
 
II. DESCRIPTION OF INTERESTS 
 

The project lands and waters serve as a tourist and recreation destination, and home to 
many county residents.  The project also controls flows in the Staunton River, which is a natural 
and recreational resource for the Counties.  The project affects power supply, water supply, 
tourism, and recreation in the four Counties.  As such, the project has significant impacts on the 
economies of each county and the broader region of Southwestern Virginia.  The TCRC’s 
interest in participating in matters of shoreline management under Article 413 is to assure that 
the Commission, and Appalachian as its licensee, manages the shoreline in a manner that is 
consistent with local and state regulations and protects the interests of our residents and the 
visiting public.  
 
 As stated above, the Counties administer local land use laws in the project area.  The 
Counties, separately and through TLAC, have also administered programs that directly address 
shoreline management.  In fact, shoreline management was largely left to the Counties until 2005 
when the Commission approved the first shoreline management plan.  Given our extensive 
institutional knowledge of project waters and lands, and local and state law, we are uniquely 
qualified to represent the county governments’ and their residents’ interests in this proceeding.  
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Further, given our knowledge and experience and obligations to the Commonwealth, our 
participation in this proceeding is in the greater public interest. 
 
III. CONCLUSION 
 

We request that the Commission grant this Motion to Intervene.  In addition to granting 
this Motion to Intervene, we request that the Commission add the following representatives to 
the official service list for this proceeding: 
 
Kathleen D. Guzi, County Administrator 
BEDFORD COUNTY 
122 East Main Street, Suite 202 
Bedford, VA 24523 
(540) 586-7601 
k.guzi@co.bedford.va.us 
 
Richard E. Huff, II County Administrator 
FRANKLIN COUNTY 
1255 Franklin Street, Suite 112  
Rocky Mount, VA 24151 
(540) 483-3030 
rhuff@franklincountyva.org 
 
William D. Sleeper, County Administrator 
PITTSYLVANIA COUNTY 
P.O. Box 426 
Chatham, Virginia 24531 
(434) 432-7700 
dan.sleeper@pittgov.org 
 
R. David Laurrell, County Administrator 
CAMPBELL COUNTY 
P.O. Box 100 
Rustburg VA 24588 
(434) 332-9525 
RDLaurrell@co.campbell.va.us 
 
G. Carl Boggess, County Attorney 
BEDFORD COUNTY 
122 East Main Street, Suite 201 
Bedford, Virginia 24523 
(540) 587-5699  
c.boggess@co.bedford.va.us 
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Richard Roos-Collins 
Julie Gantenbein 
WATER AND POWER LAW GROUP PC 
2140 Shattuck Ave., Suite 801 
Berkeley, CA 94704 
(510) 296-5590 
(866) 779-4316 (efax) 
rrcollins@waterpowerlaw.com 
jgantenbein@waterpowerlaw.com 
 
 

REQUEST FOR REHEARING 
 
 The TCRC requests rehearing of DHAC Staff’s Final Decision finding non-compliance 
with the Shoreline Management Plan and requiring that Gangplank rebuild the recently rebuilt 
docks to conform to the existing SMP. 

 
I. STATEMENT OF ISSUE 
 
Did DHAC Staff properly interpret the SMP, specifically the 50% rebuild rule, as applied 
to Gangplank’s Use and Occupancy Permit? 
 
We intend to rely upon the following authorities in support of our argument. 
 

Statutes 
 
16 U.S.C. § 803(a)(1) 
 
42 U.S.C. § 4332 et seq. 
 
Regulations 
 
18 C.F.R. § 380.1 et seq. 
 
18 C.F.R. § 385.214 
 
18 C.F.R. § 385.713 
 
U.S. Supreme Court Cases 
 
California v. FERC, 495 U.S. 490 (1990) 

20110922-5132 FERC PDF (Unofficial) 9/22/2011 4:31:51 PM

mailto:rrcollins@waterpowerlaw.com
mailto:jgantenbein@waterpowerlaw.com


 
TCRC’s Motion to Intervene and Request for Rehearing 
Appalachian’s Smith Mountain Pumped Storage Project (P-2210) 

 
9 

 

FERC Decisions 
 
Appalachian Power Company, 129 FERC ¶ 62201 (Dec. 15, 2009) 
 
Appalachian Power Company, 112 FERC ¶ 61026 (July 5, 2005) 
 
Flambeau Hydro, L.L.C., 113 FERC ¶ 61,236 (2005) 
 
Hydro Development Group, Inc., 115 FERC ¶ 61,191 (2006)  
 
Pacificorp, 115 FERC ¶ 61194 (May 18, 2006)   
 
State Cases 
 
Bd. of Supervisors of Fairfax County v. Snell Const. Corp., 202 S.E.2d 889, 892 (Va. 
1974) 
 
State Statutes 
 
Code of Virginia, § 15.2-2307 
 
Local Statutes 
 
County of Bedford, Virginia, Zoning Ordinance, §§ 30-23 et seq., available at 
http://www.co.bedford.va.us/Res/Planning/Zoning/index.asp (last checked Sept. 22, 
2011) 

 
County of Campbell, Virginia, County Code, §§ 22-7, 22-8, available at 
http://www.co.campbell.va.us/Documents/code/ch22.pdf (last checked Sept. 22, 2011) 

 
County of Franklin, Virginia, County Code, §§ 25-161 et seq., available at 
http://library.municode.com/index.aspx?clientID=10799&stateID=46&statename=Virgin
ia (last checked Sept. 22, 2011)  

 
County of Pittsylvania, Virginia, County Code §§ 35-161 et seq., available at 
http://www.pittgov.org/documents/County%20Codes%20and%20Ordances/Chapter%20
35-Zoning-07-05-2011.pdf (last checked Sept. 22, 2011)  

 
 Other Authorities 
 
 Appalachian Power Company, Shoreline Management Plan (2003), available at 

http://www.smithmtn.com/ShorelineMgmt/Plan.aspx (last checked Sept. 22, 2011) 
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FERC, Guidance for Shoreline Management Planning at Hydropower Projects (2001) 
 
II. ARGUMENT 
 

The Final Decision finds that the Gangplank docks must be brought into compliance with 
the SMP because 58% of the physical structure was replaced: “[w]e find that the Gangplank 
docks have not been permitted consistent with the SMP.  The replacement of 58% of the docks 
requires the docks to now conform to the SMP requirements, which is not the case here.”  Final 
Decision, p. 2.  DHAC’s finding appears to interpret the 50% rebuild rule to require that non-
conforming docks be brought into compliance with the SMP if cumulative repairs exceed 50% of 
the physical structure.  This is inconsistent with Appalachian’s interpretation of the rule.   

 
Appalachian appears to interpret the 50% rebuild rule to require that non-conforming 

docks be brought into compliance with the SMP if one-time repairs exceed 50% of the physical 
structure.  Appalachian stated that Gangplank’s replacement of boards on the upper deck only 
did not require a permit.  See Appalachian Response, p. 3.  A permit was required for subsequent 
work to replace the floating docks and walkways.  See id.  Appalachian stated that it erred in 
including the replacement of the upper deck boards in the Use and Occupancy permit it issued 
for the replacement of the floating docks and walkways.  See id., p. 2.  It stated that the 
cumulative work represented replacement of 58% of the structure, but again, replacement of the 
upper deck should not have been included in the permit and the 50% rebuild rule not triggered.  
See id. 
 
 The Final Decision states:  
 

It is important that APC implement the provisions of the project’s approved SMP 
in a consistent and transparent manner.  The approved SMP includes specific 
provisions that were carefully developed to manage shoreline development of the 
project’s reservoirs while ensuring protection and enhancement of the project’s 
scenic, recreational, cultural, and environmental resources. 

 
Final Decision, p. 3.  However the decision does not address the dueling interpretations of the 
50% rebuild rule.  Contrary to the decision’s statements regarding the specificity of SMP 
provisions, the 50% rebuild rule is not clear as to whether cumulative or one-time repairs may 
not exceed 50% of the structure.5  This ambiguity has significant impacts not only on property 
rights, but also on public safety and local and regional socioeconomic issues.  
 
 Based on our review of the Commission’s Order Modifying and Approving the Shoreline 
Management Plan (Order) and the accompanying Environmental Assessment (EA) (see 112 
FERC ¶ 61026 (July 5, 2005)), the Commission did not previously interpret the 50% rebuild rule 
                                                 
5  The Final Decision also indicates the method for calculating whether 50% of the structure has been 
repaired is also unclear and disputed. 
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to mean cumulative repair exceeding 50% of the structure requires that a non-licensee bring the 
structure into compliance with the SMP.  It appears that the Order does not interpret the rule at 
all.  Similarly, the EA does not compare the environmental impacts of alternative interpretations 
of the rule, or the consistency of those interpretations with state or local land use law.  Neither 
the Order nor the EA require or address whether requiring a non-licensee to rebuild a non-
conforming dock to fully comply with the SMP is an appropriate remedy for an alleged violation 
of the 50% rebuild rule.  Thus, the Final Decision represents a retroactive application of a new 
interpretation of the rule to the detriment of a non-licensee.  This is wrong, and it emphasizes the 
need to review the SMP for clarity, consistency, and public benefit.   
 

In addition to the inherent lack of clarity in the rule, the Final Decision’s rejection of 
Appalachian’s interpretation of SMP provisions creates additional uncertainty.  Here, Gangplank 
relied on a permit issued by Appalachian in undertaking repairs.  Now, the Final Decision finds 
that Gangplank was not entitled to rely on such permit, and must rebuild the recently repaired 
docks to conform to the SMP, even though the Final Decision does not demonstrate any harm as 
the result of the repairs or any specific benefits as a result of the repair work.  This decision 
injects considerable uncertainty into Appalachian’s permitting regime, and this uncertainty will 
act as a deterrent not only to proper maintenance, but also to private investment in property.6   

 
The Final Decision does not cite to any adverse impacts in support of its interpretation of 

the 50% rebuild rule and application of the rule to Gangplank.  In its response to DHAC Staff’s 
inquiry, Appalachian stated that Gangplank’s alleged non-compliance with the rule had enhanced 
aesthetics and public safety: “[t]he authorized modifications that have been made are beneficial.  
Safety hazards resulting from old floating structures and old, bowed and loose deck boards have 
been eliminated.”  Appalachian Response, p. 2.  Appalachian did not cite any adverse impacts to 
project or environmental resources.  See id.  It stated that requiring the dock to be rebuilt to 
comply with the SMP would not enhance the viewshed.  See id., p. 2.  Similarly, based on our 
review, the relicensing studies prepared by Appalachian do not demonstrate that repair of non-
conforming docks, as conditioned by any necessary county, state, and federal permits, will 
adversely impact project resources. 

 
Further, there is no indication that other agencies with permitting authority opposed the 

repairs.  Gangplank’s Occupancy and Use Permit is conditioned on Gangplank obtaining all 
necessary federal, state or local approvals and/or permits, and implementation of shoreline 

                                                 
6  The Virginia Supreme Court has stated the importance of predictability in land management regulations: 
 

Under the private enterprise system, land use is influenced by the profit motive. Profit flows from 
investments of time, talent, and capital. Landowners venture investments only when the prospects 
of profit are reasonable. Prospects are reasonable only when permissible land use is reasonably 
predictable.  
 

Bd. of Supervisors of Fairfax County v. Snell Const. Corp., 202 S.E.2d 889, 892 (Va. 1974). 
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stabilization measures.  See id., Ex. B.  The Final Decision does not indicate that these or any 
other substantive terms of the permit were violated.  Rather, the decision states that strict 
compliance with the SMP is necessary because the provisions of the SMP “were carefully 
developed to manage shoreline development of the project’s reservoirs while ensuring protection 
and enhancement of the project’s scenic, recreational, cultural, and environmental resources.”  
Final Decision, p. 3.  However, the Final Decision does not explain how its interpretation of the 
50% rebuild rule protects or enhances the project’s resources.  Indeed, all the information 
provided in the Final Decision indicates that rather than enhance project resources, it will impair 
public safety. 

 
Article 415 of Appalachian’s license requires Appalachian to assure “the use and 

occupancies for which it grants permission are maintained in good repair and comply with 
applicable state and local health and safety requirements.”  In defending Gangplank’s permit, 
Appalachian repeatedly states that the repairs were important to public safety: “Gangplank only 
replaced defective decking and handrails and floating docks which if not maintained and/or 
replaced can become a safety issue for the numbers of individuals accessing their slips.”  
Appalachian Response, p. 4.  The Final Decision encourages property owners to make 
maintenance decisions to avoid triggering the 50% rebuild rule, rather than to assure public 
safety, and as a result is inconsistent with Article 415.   

 
The Final Decision states, “[i]t is important that APC implement the provisions of the 

project’s approved SMP in a consistent and transparent manner.”  We agree.  This case shows 
that the SMP regulations leave discretion to Appalachian in their implementation.  We request 
DHAC Staff review the SMP Update carefully to assure that its provisions may be implemented 
in a consistent and transparent manner that best serves the public interest.  We submit that the 
50% rule as provided in the existing and updated SMPs does not satisfy these criteria, and so it 
should be replaced in the course of the SMP update proceeding with a provision that does not 
restrict repairs for safety, and is consistent with local and state land use laws, to better serve the 
public interest. 
 

The SMP regulates project shoreline, but generally development of project shoreline is 
also subject to federal and state environmental laws and local land use laws.  While the Federal 
Power Act preempts state and local law concerning hydroelectric licensing (see California v. 
FERC, 495 U.S. 490 (1990)), the Commission’s policy is to require compliance with local land 
use laws where possible (see Pacificorp, 115 FERC ¶ 61194 (May 18, 2006)).  Thus, “[t]he 
SMP's permit requirements and standards for construction may be more stringent than or may be 
the same as those of local governments.” See FERC, Guidance for Shoreline Management 
Planning at Hydropower Projects (2001), p. 3-7 (emphasis added).   

 
The 50% rebuild rule limits routine maintenance to less than 50% of a structure – as 

stated above, there are conflicting interpretations as to whether this is cumulative or one-time 
repairs – and prohibits repair/replacement of pilings absent additional permitting.  See SMP, p. 
28.  If repairs to existing docks exceed 50% of the structure or include piling replacement, the 
SMP requires the dock to be brought into conformance with the most current SMP regulations.  
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See id.  This is inconsistent with local land use laws, more specifically the zoning ordinances for 
Bedford (see Bedford Zoning Ordinance, §§ 30-23 et seq., available at 
http://www.co.bedford.va.us/Res/Planning/Zoning/index.asp (last checked Sept. 22, 2011), 
Campbell (see Campbell County Code, §§ 22-7, 22-8, available at 
http://www.co.campbell.va.us/Documents/code/ch22.pdf (last checked Sept. 22, 2011), Franklin, 
(see Franklin County Code, §§ 25-161 et seq., available at 
http://library.municode.com/index.aspx?clientID=10799&stateID=46&statename=Virginia (last 
checked Sept. 22, 2011) and Pittsylvania (see Pittsylvania County Code §§ 35-161 et seq., 
available at 
http://www.pittgov.org/documents/County%20Codes%20and%20Ordances/Chapter%2035-
Zoning-07-05-2011.pdf (last checked Sept. 22, 2011) Counties.   

  
Each of the four counties has adopted regulations for non-conforming uses consistent 

with the Code of Virginia section 15.2-2307, “Vested rights not impaired; nonconforming uses,” 
which provides that new zoning ordinances shall not authorize the impairment of any vested 
right.  It allows for ongoing use and maintenance of previously approved non-conforming uses, 
subject to conformity with the Uniform Statewide Building Code.  See id.  The Counties’ 
ordinances permit maintenance of non-conforming structures to protect public safety, and do not 
include provisions similar to the 50% rebuild rule.  In the context of the SMP Update, we argued 
that Appalachian had not provided evidence that the 50% rebuild rule was necessary to protect 
project resources, or conversely that a regulation consistent with local land use law was not 
sufficiently protective.  The facts of this case support our argument that eliminating the 50% 
rebuild rule in favor of a rule consistent with state and local land use law will protect project 
resources and benefit public safety and socioeconomic interests.  We urge the Commission to 
take this into consideration in the ongoing proceeding to update the SMP. 
 
III. REQUEST FOR RELIEF 
 

Given the ambiguity in the 50% rebuild rule, we request that the Commission vacate the 
Final Decision requiring Gangplank to rebuild its docks to comply with the existing SMP. 

 
 We request that the Commission direct its Staff to review the SMP and SMP Update to 
assure that the existing and proposed provisions can be implemented in a consistent and 
transparent manner that best serves the public interest.  We further request that the Commission 
direct Staff to consider elimination of the 50% rebuild rule in favor of regulation of non-
conforming structures, specifically maintenance and repair of such structures, in a manner 
consistent with state and local land use law in the pending proceeding to update the SMP. 
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CONCLUSION 
 

 We request that the Commission grant these requests for intervention and rehearing and 
provide the requested relief.  
 
 
Dated: September 22, 2011    Respectfully submitted, 
 

        
       _______________________________ 
       Richard Roos-Collins 
       Julie Gantenbein 
       WATER AND POWER LAW GROUP PC 
       2140 Shattuck Ave., Suite 801 
       Berkeley, CA 94704 
       (510) 296-5590 
       (866) 779-4316 (efax) 
       rrcollins@waterpowerlaw.com 
       jgantenbein@waterpowerlaw.com 
 

Attorneys for the TRI-COUNTY AEP 
RELICENSING COMMITTEE 
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DECLARATION OF SERVICE 

 
Appalachian Power Company, Smith Mountain Pumped Storage Project (P-2210-090) 

 
I, Julie Gantenbein, declare that I today served the attached “Tri-County AEP Relicensing 

Committee’s Motion For Intervention And Request For Rehearing Of Order Finding Non-
Compliance With Shoreline Management Plan,” by electronic mail, or by first-class mail if no e-
mail address is provided, to each person on the official service list compiled by the Secretary in 
this proceeding. 

 
 

 
Dated: September 22, 2011 

By:  
 ________________________________ 

       Julie Gantenbein 
       WATER AND POWER LAW GROUP PC 
       2140 Shattuck Ave., Suite 801 
       Berkeley, CA 94704 
       (510) 296-5590 
       jgantenbein@waterpowerlaw.com 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
____________________________________ 
       ) 
Appalachian Power Company   ) 
Smith Mountain Hydroelectric Project  ) P-2210-212 
       ) 
____________________________________ ) 
 

TRI-COUNTY AEP RELICENSING COMMITTEE’S REQUEST FOR PARTIAL 
REHEARING AND/OR CLARIFICATION OF ORDER ON REHEARING 

 
On October 20, 2011, the Commission issued the Order on Rehearing, see eLibrary 

no.20111020-4005, disposing of several requests for rehearing of a final decision by Staff 
addressing an allegation of non-compliance with the shoreline management plan (“SMP”) for 
Appalachian Power Company’s (“Appalachian”) Smith Mountain Lake Pumped Storage Project.  
Pursuant to 18 C.F.R. § 385.713, the Tri-County AEP Relicensing Committee (“TCRC” or 
“Counties”) seek rehearing of the Commission’s denial of our Motion to Intervene in the 
proceeding (Order on Rehearing, Ordering ¶ B), and its rejection of our rehearing request based 
on our non-party status (id., Ordering ¶ C).  To the extent the Order on Rehearing may set a 
precedent, we seek to preserve our opportunity to intervene in the event similar compliance 
matters involving novel interpretation of rules, which are included in approved plans and have 
general applicability, arise in the future.  We also seek rehearing, or in the alternative 
clarification, of the Commission’s finding that the SMP is not ambiguous in establishing the 
principle that grandfathered facilities that do not conform to current SMP standards should, over 
time, be brought into conformance (id., ¶ 22).  We do not seek rehearing of the Commission’s 
decision that Appalachian should not be required to submit plans for bringing Gangplank Pointe 
Condominium Owners Association, Inc.’s (“Gangplank”) docks into compliance with the 
existing SMP, but instead should consult with SMP entities to determine appropriate amendment 
of section 2.5.2(23) of the SMP (id., Ordering ¶¶ D, E).   
 
 As described in our Motion to Intervene and in the discussion below, the Counties have a 
unique and significant interest in land use development in and around the project lakes.  After all, 
“[t]he properties adjacent to and surrounding the shoreline of the lakes are within Bedford, 
Campbell, Franklin, and Pittsylvania counties,” and we retain some permitting authority within 
the project.  Appalachian Power Company, 112 FERC ¶ 61026, 61186 (2005).  We seek to 
assure that development on lands adjacent to the project and lands within the project is regulated 
in a consistent and coordinated manner, to the extent permitted by the Federal Power Act, for the 
benefit of the local communities.  We recognize that includes making sure that lands and waters 
are developed in a way that protects the natural resources that make our communities desirable to 
residents and visitors.  We take seriously our responsibility to represent our residents, including 
those who own, or have property interests in, lands within the project boundary.  So, while local 
law may not control how project shoreline is managed, this does not lessen the Counties’ 
interests in how the Commission, through Appalachian, regulates the shoreline adjacent to 
county lands.    
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I. 
BACKGROUND 

 
 The existing SMP provides for repair of non-conforming community docks: 
 

Docks, piers and similar structures constructed within the 795 contour NGVD of 
Smith Mountain Lake and the 613 foot contour NGVD on Leesville Lake prior to 
the implementation of the Shoreline Management Plan do not need to be modified 
to meet the new requirements. These structures may continue to exist despite their 
nonconforming nature and may be expanded provided the nonconforming aspect 
of the structure is not increased. Maintenance of all structures is encouraged. If 
maintenance requires more than 50% of the physical structure, excluding the 
pilings, to be replaced or repaired, the structure must conform to the new 
requirements. If pilings need to be replaced, then the footprint of the structure 
may be replaced provided documentation has been provided detailing the 
structure. 

 
SMP, § 2.5.2, High Density Multi-Use Regulations, p. 19 (“50% rebuild rule”). 
 
 On May 23, 2011, Department of Hydropower Administration and Compliance 
(“DHAC”) Staff notified Appalachian of an allegation of non-compliance under the SMP.  See 
letter from Robert J. Fletcher, FERC to Frank M. Simms, Appalachian, eLibrary no. 20110524-
0019 (May 23, 2011).  The allegation arose from Gangplank’s apparent repair/replacement of 
over 50% of the physical structure of its non-conforming dock.  DHAC Staff requested that 
Appalachian provide information to assist in Staff’s review of the allegation.  See id., p. 2. 
 
 On June 23, 2011, Appalachian provided information regarding its issuance of a permit to 
Gangplank.  See letter from Elizabeth B. Parcell, Appalachian, to Kimberly Bose, eLibrary no. 
20110623-5159.   
 
 On August 24, 2011, DHAC Staff issued a letter requiring Appalachian “to file a plan 
and schedule for modifying the existing Gangplank docks to bring them into conformity with the 
applicable requirements of the SMP.”  Letter from Robert J. Fletcher, DHAC, to Frank M. 
Simms, Appalachian, eLibrary no. eLibrary no. 20110826-0109 (Final Staff Decision), p. 3.  The 
decision appeared to interpret the 50% rebuild rule to apply to cumulative repairs.   
 

On September 22, 2011, TCRC, Appalachian, Gangplank, and Cut Unnecessary 
Regulatory Burden, Inc. separately requested rehearing of Staff’s Letter. 

 
On October 20, 2011, the Commission issued the Order on Rehearing.   

  

20111118-5134 FERC PDF (Unofficial) 11/18/2011 2:06:31 PM



TCRC’s Request for Partial Rehearing and/or Clarification 
Appalachian Power’s Smith Mountain Pumped Storage Project (P-2210-212) 
 

3 

II. 
STATEMENT OF ISSUES 

 
Issue 1.  Did the Commission abuse its discretion in denying the Tri-County Relicensing 
Committee’s Motion to Intervene, and rejecting its request for rehearing on the basis of its 
lack of party status? 
 
We intend to rely upon the following authorities in support of our argument. 
 
Statutes 
 
16 U.S.C. § 825g(a) 
 
16 U.S.C. § 825l(a) 
 
Regulations 
 
18 C.F.R. § 385.214 
 
U.S. Supreme Court Cases 
 
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984) 
 
Circuit Court Cases 
 
California Trout v. FERC, 572 F.3d 1003 (2009) 
 
FERC Decisions 
 
Appalachian Power Co., 129 FERC ¶ 62201 (2009) 
 
Appalachian Power Co., 118 FERC ¶ 62149 (2007) 
 
Appalachian Power Co., 115 FERC ¶ 62071 (2006) 
 
Appalachian Power Co., 113 FERC ¶ 61168 (2005) 
 
Appalachian Power Co., 112 FERC ¶ 61026 (2005) 
 
Merimil Ltd. Partn., 115 FERC ¶ 61087 (2006) 
 
State Authorities 
 
Va. Code Ann. § 15.2-1200 
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County Authorities 
 
Franklin County 2025 Comprehensive Plan (May 22, 2007), available at 
http://www.franklincountyva.gov/planning-comm/resources/fc-2025-comp-plan 
 
See Bedford Zoning Ordinance, §§ 30-23 et seq., available at 
http://www.co.bedford.va.us/Res/Planning/Zoning/index.asp  
 
Campbell County Code, §§ 22-7, 22-8, available at 
http://www.co.campbell.va.us/Documents/code/ch22.pdf  
 
Franklin County Code, §§ 25-161 et seq., available at 
http://library.municode.com/index.aspx?clientID=10799&stateID=46&statename=Virginia  
 
Pittsylvania County Code §§ 35-161 et seq., available at 
http://www.pittgov.org/documents/County%20Codes%20and%20Ordances/Chapter%2035-
Zoning-07-05-2011.pdf  
 
Issue 2.  Is the Commission’ finding that the SMP clearly establishes the general principle 
that grandfathered, non-conforming facilities should eventually be brought into 
conformance with the SMP based on substantial evidence? 
 
We intend to rely upon the following authorities in support of our argument. 
 
Statutes 
 
5 U.S.C. § 706(2)(A) 
 
16 U.S.C. § 825l 
 
U.S. Supreme Court Cases 
 
Burlington Truck Lines, Inc. v. U.S., 371 U.S. 156 (1962) 
 
Motor Veh. Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) 
 
Richardson v. Perales, 402 U.S. 389 (1971). 
 
Circuit Court Cases 
 
Allegheny Elec. Co-op., Inc. v. F.E.R.C., 922 F.2d 73 (2d Cir. 1990) 
 
FERC Decisions 
 
Appalachian Power Co., 129 FERC ¶ 62201 (2009) 
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Appalachian Power Co., 118 FERC ¶ 62149 (2007) 
 
Appalachian Power Co., 115 FERC ¶ 62071 (2006) 
 
Appalachian Power Co., 112 FERC ¶ 61026 (2005) 
 
 

III. 
ARGUMENT 

 
A. The Commission Abused Its Discretion in Denying the Tri-County Relicensing 

Committee’s Motion to Intervene, and Rejecting Its Request for Rehearing Based 
on Its Lack of Party Status.  

 
 Under Federal Power Act (“FPA”) section 308, 16 U.S.C. § 825g(a), the Commission is 
authorized to adopt regulations for interested persons to gain party status: 
 

In any proceeding before it, the Commission, in accordance with such rules and 
regulations as it may prescribe, may admit as a party any interested State, State 
commission, municipality, or any representative of interested consumers or 
security holders, or any competitor of a party to such proceeding, or any other 
person whose participation in the proceeding may be in the public interest. 

 
 Pursuant to this authority, the Commission has adopted Rule 214, 18 C.F.R. § 385.214, 
which governs intervention in Commission proceedings.  Rule 214 requires that interested 
persons must file a motion to intervene: 
 

(1) …to the extent known, the position taken by the movant and the basis in fact 
and law for that position. 

(2) … the movant's interest in sufficient factual detail to demonstrate that: 
(i) The movant has a right to participate which is expressly conferred 

by statute or by Commission rule, order, or other action; 
(ii) The movant has or represents an interest which may be directly 

affected by the outcome of the proceeding… 
(iii)  The movant's participation is in the public interest. 

 
18 C.F.R. § 385.214. 
 
 Under FPA section 313(a), 16 U.S.C. § 825l(a), only parties to a proceeding may seek 
rehearing. 
  
 The Commission’s policy is not to permit third parties to intervene or seek rehearing in 
compliance matters.   
 

With regard to post-licensing proceedings, the Commission only entertains 
motions to intervene where the filing entails a material change in the plan of 
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project development or in the terms and conditions of the license, or could 
adversely affect the rights of a property holder in a manner not contemplated by 
the license, or is being appealed by an agency or entity specifically given a 
consultation role with the respect to the filing. 
 

Merimil Ltd. Partn., 115 FERC ¶¶ 61087, 61295 (2006). 
 
 The Commission’s interpretation of its regulations is entitled to substantial deference.  
See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865-66 (1984).  
Decisions regarding intervention are reviewed specifically for abuse of discretion.  See 
California Trout v. FERC, 572 F.3d 1003, 1012 (2009).   
 
 We understand that the restrictions on intervention in post-licensing compliance matters 
are necessary to avoid repetitive litigation over matters resolved in the license decision.  Thus, 
we do not seek to reopen matters resolved by the new license.   
 

However, the restrictions on intervention in post-licensing compliance proceedings 
should not apply to these circumstances.  This proceeding arose from a complaint regarding 
Appalachian’s compliance with a specific rule contained in a plan approved by the Commission 
that (1) was not clear on its face; (2) was not otherwise interpreted by the licensee in the plan; 
and (3) was not previously interpreted by the Commission.  Further, Commission Staff’s novel 
interpretation of the rule would have been applied generally to all property owners with 
grandfathered docks, affecting them in a manner not contemplated in the Commission’s previous 
decisions.  Under such circumstances, intervention by interested third parties should lie. 
 

1. The proceeding represented a material change in project development that 
could adversely affect the rights of property owners. 

 
 The Commission maintains, “[h]ere there is no material change proposed in project 
development, nor is there any way in which the general rights of property owners could be 
affected in an [sic] manner not contemplated by the license.”  Id., ¶ 15.  Rather, the Commission 
was simply interpreting an approved SMP.  See id.  However, in reaching the merits of the case, 
the Commission states: “because this is a case of first impression, because there appears to have 
been some confusion among Appalachian, Gangplank, and Gangplank’s contractor … we will 
not require Appalachian to file the plans required by the August 24, 2011 order.”  Id., ¶ 23.   
 
 The Order on Rehearing acknowledges that the Final Staff Decision represented a new 
interpretation of a shoreline management rule; one that Appalachian and the Commission have 
since stated is ambiguous on its face: 
 

…Appalachian asserts that the 50 percent rule is ambiguous and could, if strictly 
applied, unintentionally discourage dock maintenance.  We agree.  While staff’s 
interpretation was reasonable and supported by Appalachian’s initial 
interpretation, we find that the SMP is ambiguous because it does not address how 
the 50 percent rule is to be applied… 
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Order on Rehearing, ¶ 21.   
 
 The Order Modifying and Approving the Shoreline Management Plan and the 
accompanying Environmental Assessment, see 112 FERC ¶ 61026 (July 5, 2005), did not 
consider or make specific findings regarding the 50% rebuild rule, its proper interpretation, the 
environmental impacts it was designed to mitigate,1 or its potential impacts on socioeconomics.  
Similarly, the Order Issuing New License, 129 FERC ¶ 62201 (Dec. 15, 2009), did not 
specifically address the 50% rebuild rule in its decision to include the existing SMP as part of the 
new license.   
 
 Based on the Final Staff Decision and Appalachian and others’ requests for rehearing of 
that decision, it appears there was never a common understanding of the 50% rebuild rule.  
However, the Final Staff Decision’s interpretation of the rule did represent a significant 
departure from Appalachian’s intent in promulgating the rule, as stated in Appalachian’s 
rehearing request: 
 

…[C]ontrary to the impression of DHAC, the purpose of the 50% rule in Item No. 
23 was not to eventually bring all nonconforming docks in conformance with the 
SMP.  Rather, the primary purpose of the rule was and remains to encourage the 
maintenance of existing nonconforming structures within the Project boundary so 
that they do not fall into a dilapidated condition. 
 
The DHAC interpretation fails to take into account the provision in the above-
referenced rule that states that “maintenance of all structures is encouraged.”  
Those who elect to repair their dock structures while they are still in good repair 
are not the intended targets of the 50% rule.  It is those docks that have been 
allowed by their owners to deteriorate so that they become dilapidated and require 
more than 50% of the structure to be replaced that are the target of the referenced 
rule.  The incentive for owners to maintain existing nonconforming structures is 
to avoid having to modify their existing structures at potentially great expense to 
meet the requirements of the SMP. 

 
Appalachian Power Company’s Request For Rehearing of August 24, 2011 Commission Staff 
Letter Regarding Alleged Non-Compliance with Shoreline Management Plan and Request For 
Extension of Time to Comply with Requirements Set Forth in the Letter, eLibrary no. 20110923-
5146 (Sept. 23, 2011) (“Appalachian Rehearing Request”), pp. 5-6.   
 

The Final Staff Decision’s interpretation of the rule would have a very different effect on 
property owners and shoreline development than the interpretation intended by Appalachian.  
Under the Final Staff Decision’s interpretation of the rule, property owners attempting to 
maintain their docks in good condition would have been forced to bring their grandfathered 
                                                            
1  According to the studies undertaken by Appalachian for the new license, docks provide shaded cover for 
fish, and provide recreational access to the lake (see The Louie Berger Group, Inc., Recreational Assessment Study 
Final Report (Sept. 2007), p. 87 (showing that most user days originate from non-public boat ramps). 
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docks into compliance with the SMP if such repairs eventually resulted in replacement of 50% of 
the structure.  As shown in the instant case, requiring grandfathered docks to comply with the 
SMP if repairs cumulatively exceed 50% could result in the loss of boatslips, which is directly 
related to the value of the attendant property: “the uncertainty that this directive causes has a 
chilling effect on Gangplank real estate transactions and valuation.  The removal of slips from 
twenty-six condominiums could depreciate the total taxable worth of those units by $200,000 
each.”  Motion to Intervene Out of Time and Request for Rehearing and/or Clarification and 
Request for Expedited Review of Gangplank Pointe Condominium Unit Owners Association, 
Inc., eLibrary no. 20110923-5145 (Sept. 23, 2011) (“Gangplank Rehearing”), p. 4.  Thus, Staff’s 
novel interpretation of the rule would have had adversely affected property owners in a manner 
that had not previously been contemplated or made clear.   
 
 The Commission abused its discretion by rejecting TCRC’s motion to intervene because 
this compliance proceeding represented a material change in the plan of development and could 
have adversely affected property interests in a manner not contemplated in the order approving 
the SMP or the new license. 
 

2. The Counties have a special interest in this and similar proceedings. 
 
 As stated in our Motion to Intervene and the discussion above, the Counties have a 
significant interest in shoreline management issues at the project.  The Commission previously 
has recognized the importance of coordinating SMP development with counties, generally (see 
Shoreline Management Guide (2001), p. 3-2) and here specifically (see, e.g., Appalachian Power 
Co., 113 FERC ¶¶ 61168, 61661 (Nov. 17, 2005)(“[t]he Commission encourages Appalachian to 
work with the counties concerning the potential mapping inconsistencies and their land use 
planning and zoning issues.”). 
 

The Counties are local governments that have jurisdiction over land use, natural resource, 
and socioeconomic issues outside of the project boundary.  The Counties have regulatory 
authority over the properties that would be affected by the Final Staff Decision’s interpretation of 
the 50% rebuild rule.  Further, reduction in property values as a result of the Final Staff 
Decision’s interpretation of the rule would have directly affected property tax income collected 
by the Counties. 
 
 Under Virginia law, counties have broad authority to regulate matters affecting health, 
safety and general welfare, including water pollution: 
 

Any county may adopt such measures as it deems expedient to secure and 
promote the health, safety and general welfare of its inhabitants which are not 
inconsistent with the general laws of the Commonwealth. Such power shall 
include, but shall not be limited to, the adoption of quarantine regulations 
affecting both persons and animals, the adoption of necessary regulations to 
prevent the spread of contagious diseases among persons or animals and the 
adoption of regulations for the prevention of the pollution of water which is 
dangerous to the health or lives of persons residing in the county. 
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Va. Code Ann. § 15.2-1200.   
 

Consistent with state law, see VA. Code Ann. § 15.2-2223, each of the four counties has 
adopted a comprehensive plan “with the purpose of guiding and accomplishing a coordinated, 
adjusted and harmonious development of the territory which will, in accordance with present and 
probably future needs and resources, best promote the health, safety, morals, order, convenience, 
prosperity and general welfare of the inhabitants.”  Id.  For example, Franklin County, where the 
Gangplank docks are located, has adopted goals for development, including economic and 
environmental development, in its Comprehensive Plan: 

 
 Economic Development: Promote a county economy that is expanding, diverse, 

environmentally sensitive, and that creates more and better jobs and business 
opportunities for local residents.  (see Franklin County 2025 Comprehensive Plan 
(May 22, 2007), pp. 11-6, available at http://www.franklincountyva.gov/planning-
comm/resources/fc-2025-comp-plan (last checked Nov. 18, 2011). 

 
 Environment: Preserve and improve the quality of the County’s soil, 

water and air. 
 
 Objective 17.0: To continue to implement existing regulations and 

ordinances and to develop new strategies as necessary so that development 
activity protects and preserves the natural environment (see id., pp. 11-9 – 
11-10). 

 
Each of the four counties also has adopted a zoning ordinance that implements the 

comprehensive plan.  While the zoning ordinances differ in some respects, all of the zoning 
ordinances specifically provide for vesting rights in non-conforming uses that pre-date the 
zoning ordinance, consistent with Code of Virginia section 15.2-2307, “Vested rights not 
impaired; nonconforming uses.”  See Bedford Zoning Ordinance, §§ 30-23 et seq., available at 
http://www.co.bedford.va.us/Res/Planning/Zoning/index.asp (last checked Nov. 18, 2011), 
Campbell County Code, §§ 22-7, 22-8, available at 
http://www.co.campbell.va.us/Documents/code/ch22.pdf (last checked Nov. 18, 2011), Franklin 
County Code, §§ 25-161 et seq., available at 
http://library.municode.com/index.aspx?clientID=10799&stateID=46&statename=Virginia (last 
checked Nov. 18, 2011), Pittsylvania County Code §§ 35-161 et seq., available at 
http://www.pittgov.org/documents/County%20Codes%20and%20Ordances/Chapter%2035-
Zoning-07-05-2011.pdf (last checked Nov. 18, 2011).   
 

The Counties have permitting and inspection authority within the project boundary: 
“[c]opies of all permits including county dock or zoning permits, building permits, and upon 
completion of the structure, certification of the county’s final inspection shall be submitted to 
AEP.”  SMP (2003), p. 49. 
 
 The Counties’ revenue is also derived, in part, from property tax, which would have been 
affected by the Final Staff Decision’s interpretation of the 50% rebuild rule.  In cases like this, 
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bringing grandfathered docks into compliance with the SMP could require elimination of 
boatslips, reducing property values.  See Gangplank Rehearing, p. 4 (“boat slips have historically 
accounted for a considerable part of their value.”).  Reductions in property values diminish local 
tax revenue: “it has been estimated that the depreciation of Gangplank condominium units 
associated with the Letter Order as written would result in the taxable loss of $5.2 million of 
property to be assessed and taxed by the County.  This is a considerable loss that would impact 
all Franklin County citizens.”  Id., p. 25. 
 
 Thus, as the arbiters of community development and representatives for their inhabitants, 
the Counties have a special interest in the outcome of this dispute regarding county inhabitants’ 
rights to repair grandfathered docks located on Smith Mountain and Leesville Lakes.  As stated 
above, Commission Staff was interpreting for the first time a rule that had not otherwise been 
interpreted or specifically considered in the Order Modifying and Approving the SMP and the 
accompanying Environmental Assessment, subsequent amendments, or the Order Issuing New 
License.  Commission Staff’s interpretation of the rule was not limited to Gangplank, but would 
have been applied generally to other county inhabitants who owned grandfathered, non-
conforming structures within the project boundary.   
 

No other intervenor had a similar interest, or was qualified to represent the Counties’ 
interest in this proceeding.  While the intervenors may have had similar concerns regarding 
implementation of the Final Staff Decision, each intervenor was motivated by different interests, 
as stated in their respective requests for rehearing.  Given that Appalachian had not previously 
stated its interpretation of the 50% rebuild rule on the record, the Counties could not have relied 
on Appalachian to protect the Counties and their residents’ interests.  Similarly, the Counties 
could not have relied on Gangplank, a private association, to protect the interests of other county 
residents who could have been affected by general application of Staff’s interpretation of the 
50% rebuild rule. 
 

The Commission abused its discretion by rejecting TCRC’s motion to intervene because 
the Counties had a special interest in the outcome of this compliance proceeding which 
represented a material change in the plan of development and could have adversely affected 
property interests in a manner not contemplated in the order approving the SMP or the new 
license. 
 
B. The Commission’s Finding that the SMP Clearly Establishes the General Principle 

that Grandfathered, Non-Conforming Facilities Should Eventually be Brought into 
Conformance with the SMP Is Not Based on Substantial Evidence. 

 
 The Order on Rehearing states, “…Appalachian should consult with the technical review 
committee established in the SMP to help carry out the plan, and with other stakeholders, to 
consider the best manner for carrying out the 50 percent rule and file an application to amend the 
SMP to clarify the manner in which the rule is to be applied.”  Order on Rehearing, ¶ 22.  We 
support this directive.  However, the Order cautions: 
 

we have already approved the general principle that grandfathered facilities that 
do not conform to current SMP standards should, over time, be brought into 
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conformance.  While the SMP is ambiguous in how this principle is to be 
implemented, it is not ambiguous in establishing this principle.  Thus, we do not 
expect that principle to be revisited as result of this order.   

 
Id.  The Order does not cite any basis for its conclusion that the SMP is not ambiguous in 
establishing the principle of eventual conformance.   
 

Respectfully, we have been unable to locate evidence in the record that supports 
this finding.  In the absence of substantial evidence, the Order is arbitrary and capricious 
under Administrative Procedures Act (“APA”) section 706(2)(A) with respect to this 
finding. 
 

A final decision must be supported by substantial evidence.  See 16 U.S.C. 825l(b).  
“Substantial evidence has been defined as ‘such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.’”  Allegheny Elec. Co-op., Inc. v. F.E.R.C., 922 F.2d 
73, 80 (2d Cir. 1990) (quoting Richardson v. Perales, 402 U.S. 389, 401 (1971). 

 
Under APA section 706(2)(A), a court will “hold unlawful and set aside agency action, 

findings, and conclusions found to be – (A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law….”  While the scope of judicial review is “narrow and a 
court is not to substitute its judgment for that of the agency,” the agency “…must examine the 
relevant data and articulate a satisfactory explanation for its action including a ‘rational 
connection between the facts found and the choices made.’”  Motor Veh. Mfrs. Ass'n of U.S., Inc. 
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 31 (1983) (citing Burlington Truck Lines, Inc. v. 
U.S., 371 U.S. 156, 162 (1962)). 

 
 The Final Staff Decision interpreted the 50% rebuild rule to effect the principle of 
eventual conformance: “[a]s you know, the purpose of the 50% rebuild rule is to eventually bring 
all docks in conformance with the SMP through attrition when significant repairs are needed.”  
Final Staff Decision, p. 2.  The Order on Rehearing now finds that, regardless of the ambiguity in 
specific provisions like the 50% rebuild rule, the SMP is unambiguous in establishing the general 
principle of eventual conformance.  We have been unable to locate findings of fact or legal 
conclusions in the Order Modifying and Approving the SMP, subsequent orders amending the 
SMP, the Order Issuing New License, or the supporting environmental documents for these 
orders that would support this finding.  Moreover, we have been unable to locate any factual 
findings that grandfathered, non-conforming facilities have adverse environmental impacts or 
other impacts on federal interests that would seem to justify this principle.  
 

Further, the eventual conformance of all grandfathered, non-conforming facilities is not 
the plain meaning of the 50% rebuild rule.  We agree that if the rule were clear that it applied to 
cumulative repairs exceeding 50 percent of the structure, then it would effect the principle that 
all grandfathered structures eventually conform.  But the rule is not clear on its face.  
Appalachian has denied eventual conformance is the purpose of the rule: “[h]owever, contrary to 
the impression of DHAC, the purpose of the 50% rule in Item No. 23 was not to eventually 
bring all nonconforming docks in conformance with the SMP.”  Appalachian’s Rehearing 
Request, supra, p. 5 (emphasis in original).  The Counties did not understand that to be the 
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1 

UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

____________________________ 
     ) 
Southern California Edison Company)  Project No. 2290-109 
Kern No. 3 Hydroelectric Project  )  
_____________________________ ) 

 
 

AMERICAN WHITEWATER AND FRIENDS OF THE RIVER’S 
MOTION TO INTERVENE 

 
Pursuant to 18 C.F.R. § 385.214 and the “Notice of Application for Amendment of 

License and Soliciting Comments, Motions to Intervene, and Protests,”1 American Whitewater 
and Friends of the River hereby move to intervene in this proceeding.  As described below, both 
organizations were actively involved in the development of the whitewater boating flow 
requirements that Southern California Edison Company (SCE) now seeks to amend and have a 
significant interest in the outcome of this proceeding.  By intervening we seek to protect the 
public interest in river-based recreation opportunities. 
 
 

I. 
POSITION TAKEN BY THE INTERVENORS 

 
 At the outset we note that the procedural status of SCE’s “Request for License 
Amendment Regarding Recreational Flow Releases” (Amendment Application)2 is uncertain.   
 

SCE filed the Amendment Application on April 30, 2013.  The application sought to 
amend Article 422 to clarify that the daily recreational boating releases should begin the 
weekend prior to Memorial Day Weekend.  Id.  SCE argued that this change was necessary to 
conform to the terms of the 2002 Settlement Agreement that SCE entered into with American 
Whitewater, Friends of the River, and the Natural Heritage Institute.3  Amendment Application 
at 3.  SCE proposed to implement this change in advance of the Commission formally approving 
the amendment.  Id. at 1. 

 
By letter dated March 20, 2014, SCE notified the Commission that it intended to request 

amendment of the U.S. Forest Service’s (USFS) 4(e) condition requiring recreational boating 

                     
1  eLibrary no. 20130225-3017 (Feb. 25, 2014). 
 
2  eLibrary no. 20130501-5056 (Apr. 30, 2013). 
 
3  “Kern River No. 3 Hydroelectric Project Settlement Agreement among American Whitewater, Friends of 
the River, Natural Heritage Institute, and Southern California Edison Company,” eLibrary no. 20030106-0377 (Dec. 
24, 2002). 
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flows (Condition 6), rather than amendment of License Article 422.4  It stated: “SCE believes 
that the U.S. Forest Service’s amendment of Condition 6(f) of its Federal Power Act 4(e) 
conditions will obviate the need for the FERC License Amendment noticed on February 25, 
2014.”  Id. at 2. 
 
 We support SCE’s proposal to seek amendment of the 4(e) conditions through USFS, 
rather than amendment of the license through FERC, at this time.  The language SCE’s 
Amendment Application seeks to change is stated in Condition 6.  It is not restated or otherwise 
incorporated by reference into License Article 422.  We maintain that the Commission may not 
unilaterally amend a 4(e) condition.5  However, we expect that the Commission will need to 
amend the license to include any modified 4(e) conditions issued by USFS, as it did in 2004.6  
 
 We support SCE’s proposal to amend the boating flow schedule contained in Condition 
6(f) to clarify that SCE should begin the daily recreational boating releases during the weekend 
prior to Memorial Day Weekend.  In this instance we support SCE’s actions to implement the 
change in advance of formal approval, where the omission of the word “weekend” from the daily 
flow schedule in Condition 6(f) was plainly a ministerial error.  We intend to support this change 
in the proceeding before the USFS and any subsequent proceedings before the Commission.   
 

We may also recommend further revisions to Condition 6 and License Article 422 that 
we believe are necessary to reconcile inconsistencies in the recreational boating flow 
requirements for the project.  We reserve the right to supplement this Motion if the Commission 
decides to act on the Amendment Application in advance of the USFS taking action on SCE’s 
proposed request to amend Condition 6. 
 
 

II. 
INTERVENORS HAVE A SIGNIFICANT INTEREST IN THE 

OUTCOME OF THIS PROCEEDING 
 

American Whitewater and Friends of the River seek to protect the public interest in 
recreation, specifically recreational boating, on the Kern River, which is a beneficial use 
expressly listed in Federal Power Act section 10(a)(1).  As described below, we represent our 
respective organizational interests, as well as the interests of our respective members.   

 
American Whitewater is a national non-profit organization with a mission “to conserve 

and restore America’s whitewater resources and to enhance opportunities to enjoy them safely.” 
American Whitewater represents a broad diversity of individual whitewater enthusiasts, river 
conservationists, and more than 5,500 members and 100 local paddling club affiliates 
representing 30,000 whitewater paddlers across America.  The organization is the primary 
                     
4  Letter from Wayne Allen to Kimberly D. Bose, eLibrary no. 20140320-5092 (Mar. 18, 2014). 
 
5  Escondido Mut. Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765, 776 (1984).   
 
6  S. Cal. Edison Co., 107 FERC ¶ 62,136 (2004). 
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advocate for the preservation and protection of whitewater resources throughout the United 
States.  Members of American Whitewater boat in the river reach affected by the Kern No. 3 
Project.  
 

Friends of the River is a non-profit organization headquartered in Sacramento, California, 
working to protect, preserve, and restore California rivers and streams for both environmental 
and recreational purposes.  Friends of the River has approximately 3,500 members in the State of 
California.  Members of Friends of the River boat in the river reach affected by the Kern No. 3 
Project. 
 
 Through our participation in the previous relicensing, we have already demonstrated our 
commitment to protecting recreation and other beneficial uses of the Kern River affected by the 
project.  In the course of that proceeding we advocated for a recreational boating flow schedule 
and other related measures to mitigate the project’s impacts on boating recreation.   
 
 We filed administrative appeals with the USFS, contesting 4(e) conditions related to 
recreational boating.  We also sought rehearing of the new license, challenging the adequacy of 
recreational boating flows.7  We are signatories to the 2002 Settlement Agreement, which 
resolved the administrative appeals and is the basis for the existing 4(e) conditions that SCE now 
seeks to amend. 
 
 

III. 
REQUEST TO BE ADDED TO THE SERVICE LIST 

 
 We request that the following representatives be added to the official service list for this 
proceeding: 
 

Richard Roos-Collins 
Julie Gantenbein 
Water and Power Law Group 
2140 Shattuck Ave., Suite 801 
Berkeley, CA 94704 
rrcollins@waterpowerlaw.com 
jgantenbein@waterpowerlaw.com 
nniiro@waterpowerlaw.com 
 
David Steindorf 
California Stewardship Director 
American Whitewater 
4 Baroni Dr. 
Chico, CA 95928 
dave@americanwhitewater.org 

                     
7  eLibrary no. 19970128-0276 (Jan. 23, 1997). 
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Theresa L. Simsiman 
California Stewardship Assistant 
American Whitewater 
7969 Madison Ave., #1706 
Citrus Heights, CA 95610 
theresa@americanwhitewater.org 
 
Ronald Stork 
Senior Policy Advocate 
Friends of the River 
1418 20th Street, Suite 100 
Sacramento, CA 95814 
rstork@friendsoftheriver.org 

 
 

IV. 
CONCLUSION 

 
 We respectfully request that the Commission grant this Motion to Intervene. 
 
 
Dated: March 26, 2014   Respectfully submitted, 
 

   
______________________________ 
Richard Roos-Collins 
Julie Gantenbein 
Nicholas Niiro 
WATER AND POWER LAW GROUP PC 
2140 Shattuck Ave., Suite 801 
Berkeley, CA 94708 
(510) 296-5588 
rrcollins@waterpowerlaw.com 
jgantenbein@waterpowerlaw.com 
nniiro@waterpowerlaw.com 

 
Attorneys for AMERICAN WHITEWATER and 
FRIENDS OF THE RIVER 
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CERTIFICATE OF SERVICE 
 

Southern California Edison Company,  
Kern River No. 3 Hydroelectric Project (P-2290-109) 

 
I, Nicholas Niiro, hereby certify that I have this day served the foregoing document, 

“American Whitewater and Friends of the River’s Motion to Intervene,” by electronic mail, or 
first class mail if no email address has been provided, upon each person with an email address 
designated on the official service lists compiled by the Secretary in the P-2290 docket. 
 
Dated: March 26, 2014 

     By: 
 

                   
     __________________________________ 
     Nicholas Niiro 
     WATER AND POWER LAW GROUP PC 

2140 Shattuck Ave., Suite 801 
Berkeley, CA 94704 
(510) 296-5591 
nniiro@waterpowerlaw.com 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
_____________________________ 
     ) 
Eastern Hydroelectric Corporation ) P-7019-050, -061, -069 
Eastern Juliette Project   )  
_____________________________ ) 
 

AMERICAN RIVERS AND ALTAMAHA RIVERKEEPER’S RESPONSE TO ORDER 
GRANTING REHEARING FOR FURTHER CONSIDERATION 

 
 On November 17, 2014, Eastern Hydroelectric Corporation (Eastern Hydro) filed for 
rehearing of the Commission’s “Order Revoking License,”1 for the Eastern Juliette Project.2  On 
December 15, 2014, the Commission issued an “Order Granting Rehearing for Further 
Consideration.”3  Eastern Hydro’s Rehearing Request raises new issues that are untimely and 
without merit.  As such, the Commission should deny the request.  To the extent that the 
Commission is considering granting the request, we request that it first give the parties an 
opportunity to brief the issues raised for the first time on rehearing.  We provide a brief 
discussion of why Eastern Hydro’s arguments are untimely and meritless. 
 
 American Rivers and the Altamaha Riverkeeper are parties to this proceeding, having 
timely intervened in the revocation proceeding on August 18, 2014.4  As described in their 
intervention, they have a significant interest in the decommissioning of the Project and 
restoration of the river at this site.  See id.  The Commission finding in favor of Eastern Hydro on 
rehearing, in whole or in part, would harm that interest. 
  
I. EASTERN’S ARGUMENTS ARE UNTIMELY. 
 
 Eastern Hydro raises new objections to the Commission’s revocation of its license.  
These objections come several months after the deadline to respond to the Commission’s 
proposed revocation order and are untimely. 
 

Under Federal Power Act (FPA) section 31(b), the Commission may revoke a license: 
 
After notice and opportunity for an evidentiary hearing, the Commission may also issue 
an order revoking any license issued under this subchapter . . . where any licensee . . . is 
found by the Commission: 

 

                                                 
1  E. Hydroelectric Corp., 149 FERC ¶ 61,036 (Oct. 16, 2014). 
2  eLibrary no. 20141117-5191 (Rehearing Request). 
3  eLibrary no. 20141215-3037. 
4  eLibrary no. 20140818-5255.   
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(1) to have knowingly violated a final order issued under subsection (a) of this 
section after completion of judicial review (or the opportunity for judicial 
review); and 

 
(2)  to have been given reasonable time to comply fully with such order prior to 

commencing any revocation proceeding.5 
 

On July 17, 2014, the Commission issued the “Order Proposing Revocation of the 
License.”6  The order described Eastern Hydro’s failure to construct fishways during the twelve 
years since the license had been amended to require fish passage facilities, including the several 
incidents of Eastern Hydro’s non-compliance with specific directives issued by Commission 
Staff.7  For example, it described Eastern Hydro’s failure to respond to Staff’s “Order to Cease 
Generation” issued on April 17, 2014.8  The “Order Proposing Revocation of License” stated: 

 
We find that there is a substantial basis on which to propose revocation.  The licensee has 
failed to comply with its project license and staff orders requiring the construction of 
required fish passage facilities, which would provide substantial environmental benefits.  
Based on the record, there is no reason to believe that the licensee intends to come into 
compliance.9   

 
It directed Eastern Hydro to respond in thirty days if it disagreed with Staff’s findings: 
 

The licensee may request an evidentiary hearing before an Administrative Law Judge 
within 30 days of this issuance date of this order.  If, within 30 days, the licensee requests 
a hearing, the Commission will set the matter for hearing.  If the licensee does not request 
a hearing, the Commission will decide this matter based on the written record.10 

 
Eastern Hydro did not respond by the thirty-day deadline.  Instead, Eastern Hydro 

responded by letter dated August 24, 2014, requesting more time because its representative had 
been out of the country and “was not properly knowledgeable of these proceedings.”11  Eastern 
Hydro stated that it was “not contesting the history of the project.”12  It attached a Permit to 
Withdraw Surface Water issued by the Georgia Department of Natural Resources on March 11, 
2014 in an apparent effort to show progress towards compliance.  However, it did not provide 

                                                 
5  16 U.S.C. § 823b(b). 
6  E. Hydroelectric Corp., 148 FERC ¶ 61,028.   
7  See id.  
8  See id. ¶ 21.  The “Order to Cease Generation” described previous directives with which Eastern Hydro had 
not complied: “The licensee has failed to construct fish passage facilities required by the Commission’s orders 
issued June 18, 2002 and December 7, 2012 and remains in violation of a Compliance Order issued September 5, 
2013.”  E. Hydroelectric Corp., 147 FERC ¶ 62,045 (Apr. 17, 2014) (internal notes omitted). 
9  148 FERC ¶ 61,028, ¶ 26. 
10  Id. § 27; see also Ordering ¶ B. 
11  Letter from Robert L. Rose, Eastern Hydro, to Nathaniel J. David, Sr., FERC, eLibrary no. 20140825-5025 
(Aug. 24, 2014). 
12  Id. 
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any explanation for its failure to provide this information sooner if it was, as Eastern Hydro 
alleged, material to its compliance with the license.  Eastern Hydro did not provide any 
explanation for its failure to comply with previous Commission orders.  It did not request an 
evidentiary hearing. 
 
 The record shows that Eastern Hydro did not submit any further information to the 
Commission to challenge the proposed license revocation between August and October 2014, 
after the Commission issued the “Order Revoking License.”   
 

The record for this proceeding shows a clear pattern of non-responsiveness and non-
compliance with Commission orders.  The time to challenge Staff’s findings which were the 
basis for revocation was thirty days after the issuance of the “Order Proposing Revocation of 
License.”  Instead, in its August 24, 2014 letter, Eastern Hydro stated that it did not contest the 
history of the proceeding.  Eastern Hydro should not be heard on rehearing to raise entirely new 
issues that it failed to raise previously.  This denies the resource agencies and other parties to the 
proceeding an opportunity to fully respond to Eastern Hydro’s arguments.13  The Commission 
should reject Eastern Hydro’s arguments on rehearing as too little too late.  In the alternative, it 
should grant the parties an opportunity to fully brief the issues raised by Eastern Hydro on 
rehearing before deciding to grant any of the relief requested.  
 
II. EASTERN HYDRO’S ARGUMENTS ARE MERITLESS. 
 

A. The Commission Properly Revoked the License for Eastern Hydro’s Failure 
to Comply with License Conditions. 

 
Eastern Hydro argues that the “Commission may not revoke a license for non-compliance 

with conditions of an Application for Amendment which has been withdrawn.”14  It argues that a 
license cannot be amended without the consent of the licensee and that Eastern Hydro has 
withdrawn its consent by withdrawing its amendment application. 

 
As stated above, the Commission revoked the license under FPA section 31(b) because 

Eastern Hydro had  
 

failed to construct fish passage facilities as required by Article 401 of its license, 
Condition 4 of the license’s water quality certification, a December 7, 2012 order 
approving fish passage facilities, and a September 5, 2013 Compliance Order.15 

 
 Under FPA section 31(b), after providing notice and an opportunity for an evidentiary 
hearing, the Commission may revoke a license if it finds that the licensee knowingly violated a 
final compliance order and was given a reasonable time to comply with that order before the 

                                                 
13  See 18 C.F.R. § 385.213(a)(2). 
14  Rehearing Request, p. 8.   
15  Order Revoking License, p. 1.   
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revocation proceeding was commenced.  As stated in Section I, the Commission complied with 
these requirements prior to issuing the “Order Revoking License.”  
 

Eastern Hydro is incorrect that the Commission’s authority is limited to revoking the 
license amendments.  The license, as it existed at the time it was transferred to Eastern Hydro, 
was displaced by the license as amended on June 18, 2002.  The only license in effect at the time 
of the revocation was the license as amended.  Eastern Hydro provides no legal basis for 
bifurcating the license into (1) the license as transferred in 1995 and (2) the license amendments 
approved in 2002.   
 
 Eastern Hydro argues that it has since withdrawn its application to amend the license.  It 
cannot do this.  The “Order Amending License Authorizing Increased Capacity” 16 approved 
Eastern Hydro’s March 1, 2000 application to amend the license.  The order clearly stated: “This 
order constitutes final agency action.  Requests for rehearing by the Commission may be filed 
within 30 days of the issuance date of this order, pursuant to 18 C.F.R. § 385.713.”17  The 
deadline to challenge the amendment ran on July 18, 2002.  By not requesting timely rehearing, 
Eastern Hydro effectively accepted the order issued by the Commission.  Eastern Hydro cannot 
unilaterally withdraw an application for amendment that was approved and made final more than 
twelve years ago. 

 
Eastern Hydro argues that the subject matter of a revocation order is limited to the subject 

matter of the order the Commission found to have been violated.18  It argues that any other 
reading of the statute “would contradict with Section 26 of the FPA.”  Id.  However, Eastern 
Hydro’s reading of Section 31(b) is inconsistent with the plain meaning of that statute, which 
states: “After notice and opportunity for an evidentiary hearing, the Commission may also issue 
an order revoking any license . . . where any licensee . . . is found by the Commission . . . to have 
knowingly violated a final order . . . .”19  The express language does not limit revocation to areas 
of non-compliance.   

 
Eastern Hydro is also incorrect that the plain meaning of Section 31(b) conflicts with 

FPA section 26.20  Section 26 does not limit the Commission’s authority to independently revoke 
a license after complying with the procedures set out in Section 31(b).  Rather, Section 26 gives 
the Commission the added authority to enlist the Attorney General’s assistance in preventing 
license violations.21   
  

                                                 
16  E. Hydroelectric Corp., 99 FERC ¶ 62,207. 
17  Id. at Ordering ¶ (L). 
18  Rehearing Request, p. 17.   
19  16 U.S.C. § 823b (emphasis added). 
20  16 U.S.C. § 820. 
21  See id. 
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B. Eastern Hydro Should Not Be Heard on a Challenge to License Conditions It 
Has Already Accepted. 

 
Eastern Hydro challenges the legality and reasonableness of the fish passage measures 

required by the U.S. Fish and Wildlife Service (FWS), National Marine Fisheries Service 
(NMFS), and Georgia Department of Natural Resources (GDNR).  More specifically, Eastern 
Hydro now objects to the cost and effectiveness of constructing fishway facilities.22   

 
The “Order Amending License Authorizing Increased Capacity” added Article 401 to the 

license, which required Eastern Hydro to file for the Commission’s approval a plan to construct a 
fishway at the Juliette Dam, after consultation with the resource agencies.23  It also incorporated 
GDNR’s water quality certification conditions into the license.24  One of the certification 
conditions required:  “To protect and restore historical uses, a fish passage structure will be 
constructed as part of the project upgrade.”25 

 
The time to challenge the obligations to submit a plan for and actually construct fish 

passage facilities has passed; the obligations were added to the license on June 18, 2002.  By 
failing to challenge the license conditions by the thirty-day deadline to seek rehearing,26 Eastern 
Hydro accepted the obligation to construct those fishways deemed necessary by the resource 
agencies with mandatory conditioning authority.  Further, if Eastern Hydro objected to the cost 
and effectiveness of specific fishway measures, it should have at the very least requested an 
evidentiary hearing within thirty days of the “Order Proposing Revocation of the License.” 

 
 Even if the Commission were to entertain Eastern Hydro’s cost argument, there is no 
requirement that the Commission issue an economical license.27  The Commission has explained, 
“Section 10(a)(1) of the FPA requires the Commission to examine all aspects of the public 
interest in determining whether or not to issue a license and, if so, under what conditions.”  Id.  
Therefore,  
 

where our consideration and balancing of all public interest factors leads us to conclude 
that licensing a project is in the public interest, we will offer a license to the applicant, 
even if there appear to be negative economic benefits. The applicant must ultimately 
decide whether to accept the license and any financial risk that entails. 

Id.  The Commission determined that the public interest would be served by requiring fish 
passage at the Project.  The “Order Amending the License” found that, “construction of a 

                                                 
22  Rehearing Request, p. 25.   
23  E. Hydroelectric Corp., 99 FERC ¶ 62,207 (2002).  The plan was supposed to be filed within 90 days.  Id. 
24  See Am. Rivers, Inc. v. FERC, 129 F.3d 99, 110-11 (2d Cir. 1997). 
25  E. Hydroelectric Corp., 99 FERC ¶ 62,207, App. A. 
26  See 16 U.S.C. § 825l(a), 18 C.F.R. § 385.713(b). 
27  Mead Corp., Publ’g Paper Div., 72 FERC ¶ 61,027, ¶ 61,069 (July 13, 1995). 
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fishway in combination with a fish management plan would lead to long-term benefits to the 
aquatic resources and natural resource values of the Ocmulgee River.”28   

 
Further, Eastern Hydro does not cite to any evidence to support its position that the 

proposed fishways are ineffective.  The Commission’s decisions must be based on substantial 
evidence, not unsupported opinion.29   

 
The record supports GDNR’s prescription and FWS’s and NMFS’s recommendations30 

for fish passage measures.31  According to NMFS, East Juliette Dam is the first blockage to 
upstream migrations of American shad, hickory shad, blueback herring, American eel, and 
striped bass ascending the Altamaha River basin from the Atlantic Ocean.32  The lack of passage 
has adversely impacted these fisheries: 

 
Populations of all diadromous fishes are substantially reduced or imperiled as a result of 
blockage from spawning habitats, past over fishing, and habitat alterations.  Further 
efforts to restore self-sustaining populations of diadromous species will be severely 
hampered unless safe up and downstream passage is installed at the Project.33   
 

The record demonstrates that the proposed fishways will improve these conditions.34  Eastern 
Hydro has offered no evidence to refute these findings. 
 

C. The Commission Has Jurisdiction over the East Juliette Project under 
Federal Power Act section 23. 

 
Eastern Hydro challenges the Commission’s jurisdiction over the Project because it “is 

located on a portion of the Ocmulgee River which is non-navigable and therefore non-
jurisdictional.”35  The Commission should reject this claim for two reasons. 

 

                                                 
28  Order Amending License, ¶ 64,490. 
29  16 U.S.C. § 825l(b). 
30  The Director of the Office of Energy Projects (OEP) deemed FWS’s and NMFS’s fishway prescriptions 
untimely.  “In accordance with Commission precedent, these late prescriptions [were] considered under Section 
10(a) rather than Section 18.”  Ordering Amending License, ¶ 64,490.  In City of Tacoma, Wash. v. FERC, the U.S. 
Court of Appeals for the D.C. Circuit held that the Commission had exceeded its statutory authority by placing a 
strict time restriction on the submittal of license conditions by other federal agencies to which Congress had 
delegated mandatory conditioning authority.  460 F.3d 53, 65 (D.C. Cir. 2006).  “To the extent Congress has 
delegated licensing authority to agencies other than FERC, those agencies, and not FERC, determine how to 
exercise that authority . . . .”  Id.  In light of this case, OEP’s decision to treat the FWS’s and NMFS’s fishway 
prescriptions as untimely likely would not be valid if made today.  
31  See Order Proposing Revocation of License, ¶ 3 n.8. 
32  NMFS, “Preliminary Recommendations, Terms, Conditions & Fishway Prescriptions,” eLibrary no. 
20001017-0103 (Oct. 12, 2000), pp. 2-3. 
33  Id. at 3. 
34  See Order Proposing Revocation of License, ¶ 3 n.8. 
35  Rehearing Request, p. 15.   
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First, Eastern Hydro’s challenge to the Commission’s jurisdiction is untimely.  On May 
2, 1994, the Commission issued an “Order Approving Transfer of License,” from the City of 
Forsyth, Georgia to PK Ventures, Inc.36  It subsequently issued an “Order Amending Order 
Approving Transfer of License,” which transferred the license to Eastern Hydro.37  The 
subsequent order stated:  

 
Approval of the transfer is contingent upon Eastern Hydroelectric Corporation acquiring 
all of the property rights necessary for the operation and maintenance of the project as 
required under the license.  Eastern Hydroelectric Corporation shall be subject to all 
terms and conditions of the license as though it were the original licensee.38  

By accepting the license and agreeing to be bound by its terms and conditions, Eastern 
effectively accepted the Commission’s jurisdiction over the Project.  It should have raised any 
objections to jurisdiction within thirty days of the license issuance.39  

 
Second, the Commission’s jurisdiction is not limited to those projects located on 

navigable rivers.  Pursuant to section 23(b)(1) of the FPA,40 a non-federal hydroelectric project 
must be licensed if it: 

 
(1) is located on a navigable water of the United States; 
 
(2) occupies lands of the United States; 
 
(3) utilizes surplus water or water power from a government dam; or 
 
(4) is located on a non-navigable stream over which Congress has Commerce Clause 
jurisdiction, is constructed or enlarged on or after August 26, 1935, and affects the 
interests of interstate or foreign commerce.41 

 
The “Order Issuing License” to the City of Forsyth, Georgia based the Commission’s jurisdiction 
on this last criterion: “The project would be located on the Ocmulgee River . . . and would affect 
the interests of interstate or foreign commerce.”42  Again, the deadline to challenge this 
determination ran thirty days after the license issued.43   
  

                                                 
36  City of Forsyth, Ga. & PK Ventures, Inc., 67 FERC ¶ 62,090 (May 2, 1994).   
37  E. Hydroelectric Corp., 71 FERC ¶ 62,129 (May 22, 1995).  Robert L. Rose is the sole shareholder and 
director of PK Ventures and Eastern Hydro.  Id. 
38  Id. ¶ 64,237.   
39  16 U.S.C. § 825l(a).   
40  16 U.S.C. § 817(1). 
41  See Farmington River Power Co. v. FPC, 455 F.2d 86 (2d Cir. 1972).   
42  City of Forsyth, Ga., 34 FERC ¶ 62,438 (Feb. 28, 1986).   
43  16 U.S.C. § 825l(a). 
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D. The Commission Was Not Required to Afford Eastern Hydro the 
Opportunity to Submit Alternative Fishway Conditions or Request a Trial-
Type Hearing under the Energy Policy Act of 2005. 

 
Eastern Hydro argues that it should have been afforded the opportunity to request a trial-

type hearing and submit alternative fishway prescriptions under Section 241 of the Energy Policy 
Act of 2005 (EPAct).44  It argues that its license may not be revoked because it has not been 
afforded these rights.45   

 
Eastern Hydro is incorrect that it was entitled to seek a trial-type hearing or submit 

alternative fishway prescriptions under Section 241.  The regulations implementing Section 241 
state that the requirements only apply to “any hydropower license proceeding for which the 
license has not been issued as of November 17, 2005 and for which one or more preliminary 
conditions or conditions have been or are filed with FERC.”46   

 
The Commission issued the license for the East Juliette Project on February 28, 1985, 

twenty years before Section 241 became applicable.  The license was amended to require the 
construction of fishways prescribed by the agencies in 2002, three years before Section 241 was 
enacted.  Even if the Commission assumed for the sake of argument that applicability of Section 
241 depended on the date fishways were prescribed, an interpretation not supported by the plain 
text of the regulations, Section 241 still would not apply in this circumstance. 

 
The Commission was not required to give Eastern an opportunity to request a trial-type 

hearing or submit alternative fishway prescriptions prior to revoking the license because Section 
241 does not apply to the fishway prescriptions at issue in this case.   

 
III. Eastern Hydro Has Not Demonstrated that Justice Requires a Stay of the 

Requirement that It Cease Generation. 
  

Eastern Hydro requests a stay of the Order Revoking License.47  It argues, the “Order 
would prevent Eastern Hydro from generating electricity, causing irreparable harm while 
rehearing is requested.”48   
 

“In acting on stay requests, the Commission applies the standard set forth in the 
Administrative Procedures Act, 5 U.S.C. § 705, i.e., the stay will be granted if the Commission 
finds that ‘justice so requires.’”49  In applying this standard, the Commission considers “such 

                                                 
44  Rehearing Request, p. 20.   
45  See id. at 22. 
46  7 C.F.R. § 1.601(d)(1); 50 C.F.R. § 221.1(d)(1); 43 C.F.R. § 45.1(d)(1) (identical language in all three 
sections). 
47  Rehearing Request, p. 26.   
48  Id.   
49  Aquenergy Systems, Inc., 39 FERC ¶ 61,373, ¶ 62,211 (June 29, 1987) (citing Columbia Gulf Transmission 
Co., 37 FERC ¶ 61,003 (Oct. 2, 1986)).   
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things as: whether the movant will suffer irreparable injury in the absence of a stay; whether the 
issuance of a stay would substantially harm other parties; and where the public interest lies.”50  It 
also considers the movant’s likelihood of success on appeal.51  This is consistent with the tests 
the Ninth and D.C. Circuits apply in determining whether to grant a stay, namely: (1) likelihood 
of prevailing on the merits of the appeal; (2) irreparable harm to movant; (3) substantial harm to 
other parties; and (4) where the public interest lies.52   
 

A. Eastern Hydro Has Not Shown A Likelihood of Prevailing on the Merits. 
 
Eastern Hydro does not address this criterion.  To the extent the Commission is 

considering granting Eastern Hydro’s request for a stay, it should direct Eastern Hydro to make a 
showing of its likelihood for success on the merits of their Request for Rehearing and any 
subsequent judicial review.  The Commission should then permit the interested parties an 
opportunity to respond. 
 

B. Eastern Hydro Has Not Shown Irreparable Injury. 
 
 Eastern Hydro states that “Generation using the 643 kW units are the only means of 
revenue at the East Juliette facility.  Without continuation of revenue stream, Eastern Hydro 
would not be able to continue to retain employees to operate and maintain the facility, or prevent 
vandalism or looting for metal or other equipment.”53  It offers no evidence to support these 
statements.  This is inconsistent with FPA section 313(b), which requires that all Commission 
decisions be based on substantial evidence. 
 

Further, the Commission’s precedent establishes that “monetary or economic injury is 
generally insufficient to warrant a stay.”54  The Commission has stated that “[pecuniary] losses 
are not irreparable.”55  Thus, by offering unsupported assertions as to the potential financial 
impacts of its not generating power pending the outcome of the Rehearing Request, Eastern 
Hydro has not shown that it will be irreparably harmed. 
 

C. A Stay Would Harm the Other Parties. 
 

Eastern Hydro does not address, let alone show, that the requested stay will not harm the 
Commission, stakeholders in this proceeding, or parties to the proceeding.  The continued 
operation of the Project without effective passage pending rehearing would adversely affect the 

                                                 
50  Id.; see also Trinity River Auth. of Tex., 41 FERC ¶ 61,300 (Dec. 14, 1987); City of Ft. Smith, Ark., 47 
FERC ¶ 61,116 (Apr. 27, 1989).   
51  See City of Centralia, Wash., 20 FERC ¶ 61,311, ¶ 61,607 (1982).   
52  See Va. Petroleum Jobbers Ass’n v. FPC, 259 F.2d 921, 925 (D.C. Cir. 1958); Schwartz v. Covington, 341 
F.2d 537, 538 (9th Cir. 1965).   
53  Rehearing Request, p. 26.   
54  Aquenergy, 39 FERC at ¶ 62,211.   
55  See City of Centralia, 20 FERC at ¶ 61,607; see also Va. Petroleum Jobbers Ass’n, 259 F.2d at 925.   
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other parties’ interests in implementation of effective fish passage measures at this site without 
further delay.   

 
D. A Stay Is Not in the Public Interest. 
 
Eastern Hydro does not show that the requested stay is in the public interest; rather, it 

only argues that the stay is in Eastern Hydro’s financial interest.  Consideration of the public 
interest is critical to the Commission’s consideration of a stay: “[i]n litigation involving the 
administration of regulatory statutes designed to promote the public interest, this factor 
necessarily becomes crucial.  The interests of private litigants must give way to the realization of 
public purposes.”56  Allowing Eastern Hydro to generate pending the outcome of the Rehearing 
Request is contrary to the public’s interest in the protection of non-developmental uses of the 
Ocmulgee River and public safety. 

 
CONCLUSION 

 
 As stated by Commission Staff in the “Order Proposing Revocation of the License,” 
Eastern Hydro has not shown reason to believe that it intends to come into compliance with the 
license.57  Therefore, we request that the Commission deny Eastern Hydro’s Rehearing Request 
and Request for a Stay.  In the alternative, to the extent that the Commission is considering 
granting rehearing on the merits of any of the issues raised by Eastern Hydro, we request that it 
first grant the parties an opportunity to fully brief the novel issues raised in Eastern Hydro’s 
request.  American Rivers and the Altamaha Riverkeeper thank the Commission for considering 
these comments.   
 
 
Dated: January 20, 2015   Respectfully submitted, 
 

       
______________________________ 
Julie Gantenbein 
Nicholas Niiro 
WATER AND POWER LAW GROUP PC 
2140 Shattuck Ave., Suite 801 
Berkeley, CA 94708 
(510) 296-5588 
jgantenbein@waterpowerlaw.com 
nniiro@waterpowerlaw.com 
 

                                                 
56  Va. Petroleum Jobbers Ass’n, 259 F.2d at 925.   
57  148 FERC ¶ 61,028, ¶ 26. 
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Attorneys for AMERICAN RIVERS  
 
Jen Hilburn 
Coastkeeper 
ALTAMAHA RIVERKEEPER 
PO Box 2642 
Darien, GA 31305 
(912) 437-8164 
coastkeeper@altamahariverkeeper.org 
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Eastern Juliette Project (P-7019) 
 
I, Nicholas Niiro, hereby certify that I have this day served the foregoing document, 

“American Rivers and Altamaha Riverkeeper’s Response to Order Granting Rehearing for 
Further Consideration,” on each person designated on the official service lists compiled by the 
Secretary in the P-7019 docket. 
 
Dated:  January 20, 2015 

     By: 
 

                             
     ____________________________________ 
     Nicholas Niiro 
     WATER AND POWER LAW GROUP PC 

2140 Shattuck Ave., Suite 801 
Berkeley, CA 94704 
(510) 296-5591 
nniiro@waterpowerlaw.com  
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

 
Okanogan Public Utility District No. 1 

Enloe Hydroelectric Project 
 
   

 
FERC No. P-12569 

 
COMMENT OF AMERICAN RIVERS, AMERICAN WHITEWATER, CENTER 

FOR ENVIRONMENTAL LAW AND POLICY, COLUMBIANA, METHOW 
VALLEY CITIZENS COUNCIL, NORTH CASCADES CONSERVATION 
COUNCIL, SIERRA CLUB–WASHINGTON STATE CHAPTER, TROUT 

UNLIMITED, WASHINGTON WILD, WILD STEELHEAD COALITION AND 
WILD WASHINGTON RIVERS ON OKANOGAN PUD NO. 1’S REQUEST FOR 
STAY OF THE COMMENCEMENT AND COMPLETION OF CONSTRUCTION 

DEADLINES 
AND MOTION TO INTERVENE OF CENTER FOR ENVIRONMENTAL LAW 
AND POLICY, SIERRA CLUB–WASHINGTON STATE CHAPTER AND WILD 

WASHINGTON RIVERS  
 

American Rivers, American Whitewater, Center for Environmental Law and 
Policy, Columbiana, Methow Valley Citizens Council, North Cascades Conservation 
Council, Sierra Club–Washington State Chapter, Trout Unlimited, Washington Wild, 
Wild Steelhead Coalition and Wild Washington Rivers (collectively, “Conservation 
Groups”) provide these comments in response to Okanogan Public Utility District No. 1’s 
(“District”) request that the Federal Energy Regulatory Commission (“Commission”) 
grant a two-year stay of the deadlines to commence and complete construction of the 
Enloe Hydroelectric Project (“Project”).1 For the reasons discussed below, we request 
that the Commission deny the District’s request and terminate the license.  

 
Conservation Groups are local, regional and national environmental and 

recreational nonprofit organizations with an interest in protecting and restoring rivers, 
streams and other natural resources in Washington State. Each organization and its 
members have a direct interest in the environmental health and recreational opportunities 
in the Similkameen River, and many of the organizations’ members are District 
ratepayers. Each organization has substantial interests in the outcome of the District’s 
Request for Stay.  

																																																								
1 See Okanogan Public Utility District No. 1, “Request for Stay of the Commencement and 
Completion of Construction Deadlines,” (June 22, 2017). Project No. P-12569. eLibrary 
Accession No. 20170622-5125.  
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The Commission has granted requests for stay of the deadline to commence 
construction only in specific and narrowly defined circumstances. Those circumstances 
are not present here. In contrast to the Commission’s precedents for granting stays where 
the causes for delay are outside of the licensee’s control, the District’s failure to meet the 
deadline is based wholly on its own actions and omissions. The District asserts that it has 
diligently pursued the Project, but litigation over the water rights hampered its efforts to 
timely commence construction. As we describe below, this is not the case. The District 
has failed to meet the standard for a stay, and the Commission should deny the request 
and terminate the license, as required by 16 U.S.C. § 806.  

 
I.               Motion to Intervene 
 

In addition to the comments submitted below by Conservation Groups, Center for 
Environmental Law and Policy, Sierra Club - Washington State Chapter and Wild 
Washington Rivers move to intervene in this proceeding. This intervention is in addition 
to the intervention by American Rivers, American Whitewater, Columbiana, Methow 
Valley Citizens Council and Trout Unlimited filed on August 2, 2017.  
  

A. Identity and Interest of the Intervenors 
 

In accordance with 18 CFR § 385.214, Center for Environmental Law and Policy 
(“CELP”), the Sierra Club - Washington State Chapter and Wild Washington Rivers 
hereby move to intervene in opposition to the District’s Request for Stay of the deadline 
to commence construction for the Enloe Hydroelectric Project (P-12569). Service of 
process and other communications should be made via electronic communications to: 
 
         Dan Von Seggern 
 Staff Attorney 
 Center for Environmental Law and Policy 

85 S. Washington Street, Suite 301 
Seattle, WA  98104 
dvonseggern@celp.org 
 
John Osborn 
Columbia River Future Project, Coordinator 
Sierra Club–Washington State Chapter 
180 Nickerson St, Suite 202 
Seattle, WA 98109 
John@waterplanet.ws 
 
Andrea Matzke 
Executive Director 
Wild Washington Rivers 
2716 Mayfair Ave N. 
Seattle, WA 98109 
andrea@wildwarivers.org 
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CELP, the Sierra Club - Washington State Chapter and Wild Washington Rivers 

are local, regional and national environmental nonprofit organizations with an interest in 
protecting and restoring rivers, streams and other natural resources in Washington State. 
Both organizations and their members have a direct interest in the environmental health 
and recreational opportunities in the Similkameen River and have substantial interests in 
the outcome of this decision. Based on these interests, CELP, the Sierra Club - 
Washington State Chapter and Wild Washington Rivers hereby request Intervenor status 
in the District’s Request for Stay. 
 
 CELP is a 501(c)(3) non-profit organization that was founded by University of 
Washington Law School Professor Ralph W. Johnson in 1993 to serve as a voice for 
public interest water resource management and preservation in Washington State. True to 
Professor Johnson’s vision, CELP has improved water laws in Washington State and 
protected rivers and streams throughout Western Washington and the Columbia River. 
CELP’s mission is to protect and promote stewardship of the Washington’s freshwater 
resources – the rivers and aquifers – through public education, public agency advocacy, 
policy reform, and public interest litigation. The core of CELP’s work is based on the 
concept of the public trust doctrine – our waterways are held in trust by the state to 
ensure public access and use for navigation, environmental protection, recreation and 
aesthetics. CELP has a longstanding interest in the Enloe Dam issue–it has members in 
Okanogan County, and has been involved in litigation throughout the re-electrification 
controversy. 
 

The Sierra Club is America’s largest and most influential grassroots 
environmental organization, with more than 3 million members and supporters. In 
addition to helping people from all backgrounds explore nature and our outdoor heritage, 
the Sierra Club works to promote clean energy, safeguard the health of our communities, 
protect wildlife, and preserve our remaining wild places through grassroots activism, 
public education, lobbying, and legal action. Sierra Club members visit, use and enjoy the 
Similkameen River and Falls, the Pacific Northwest and Similkameen River Trails, and 
the general area where the Enloe Dam is located and will be adversely affected if the 
Similkameen River is dewatered below the dam. 
 
Wild Washington Rivers is a 501(c)(3) nonprofit organization based in Washington State. 
The organization was founded with the purpose of preserving highly valued rivers and 
streams in Washington State and protecting the fish, wildlife, aesthetic and recreational 
values of these rivers from hydropower development, or any such activity which would 
alter the natural flow of these rivers. Additionally, Wild Washington Rivers is dedicated 
to restoring Washington’s rivers which have been previously impounded or diverted by 
hydropower development that have negatively impacted the resource. 
          
   B. Grounds for Intervention 
 
         Intervention by CELP, the Sierra Club - Washington State Chapter and Wild 
Washington Rivers is in the public interest as required by 18 C.F.R. §385.214(b)(2)(iii). 
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CELP, the Sierra Club - Washington State Chapter and Wild Washington Rivers have 
significant interests in the natural and recreational resources of the Similkameen River 
and seek to intervene to protect these values. The District, presently the only party to this 
proceeding, cannot represent the respective interests of the CELP, the Sierra Club - 
Washington State Chapter and Wild Washington Rivers. Further, no one organization can 
represent the organizational or membership interests of the CELP, the Sierra Club - 
Washington State Chapter and Wild Washington Rivers.  For this reason, CELP, the 
Sierra Club - Washington State Chapter and Wild Washington Rivers each have a 
separate, direct and substantial interest in the outcome of this process. 

While CELP, the Sierra Club - Washington State Chapter and Wild Washington 
Rivers have unique interests in this matter, they commit to coordinate their participation 
and filings to the extent possible in the interests of efficiency. Granting them party status 
should not delay the proceeding. For these reasons, CELP, the Sierra Club - Washington 
State Chapter and Wild Washington Rivers respectfully request that the Commission 
grant intervention in the above referenced proceeding. 
 
II.  COMMENTS OF ALL CONSERVATION GROUPS 
 

A.       BACKGROUND 
 

With its headwaters in British Columbia and the North Cascades, the 
Similkameen River flows 122 miles before reaching the Okanogan River near Oroville 
Washington. Enloe Dam is 54 feet tall and is located at river mile 8.8, immediately 
upstream from Similkameen Falls (a.k.a. Coyote Falls).2 The Dam was constructed in 
1922 and operated until it was decommissioned in 1958 when the Bonneville Power 
Administration transmission lines reached the region.3 Since that time, the dam and 
related hydropower facilities have sat dormant. The original water conveyance structures, 
surge tanks, and powerhouse remain on the site today, but are no longer functional. Flows 
over the Dam and the Falls currently provide aesthetically pleasing views.  

 
On August 22, 2008, the District applied to the Commission for an original 

license to reconstruct the Project, and on July 9, 2013, the Commission issued an original 
license to the District. License Article 301 required the District to commence 
construction within two years of the issuance date of the license, i.e. by July 9, 2015.4 On 
March 19, 2015, the District requested a two-year extension of the deadline to commence 

																																																								
2  IEC Beak, Natural Propagation and Habitat Improvement, Washington, Similkameen River 
Habitat Inventory, Volume IIB (1983) p. 1 and 27.  
 
3 National Register of Historic Places Inventory – Nomination Form, Item No. 8, page 3. 
Application Date November 12, 1974. (Herein after “NRHPI Nomination Form”) Available at: 
http://focus.nps.gov/pdfhost/docs/NRHP/Text/78002764.pdf, last visited April 27, 2016. 
 
4 Pub. Util. Dist. No. 1 of Okanogan Cnty., 144 FERC ¶ 62,018, (July 9, 2013) (Order Issuing 
New License) (FERC Project No. P-12569, eLibrary Accession No. 20130709-3025). 
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construction, stating that it needed more time in order to resolve pending litigation 
regarding state water rights necessary to operate the project and because of conflicting 
internal and budgetary constraints.5 The Commission granted the extension on July 31, 
2015,6 requiring that the District commence construction by July 9, 2017. The District 
failed to meet that deadline. 

 
Water Right and Water Quality Certification 

 
The District has an existing water right to divert 1,000 cfs from the Project’s 

historic operations. In the early 2000’s, the District determined that it would need an 
additional 600 cfs to operate the Project.7 On June 8, 2010, the District applied to the 
Washington Department of Ecology (“Ecology”) for a supplemental water right in that 
amount.  

 
In addition, on February 25, 2010, the District filed an application with Ecology 

for the water quality certification that is required for the operation of the project under 
Section 401 of the Clean Water Act.8 On July 13, 2012, Ecology issued Order No. 9007 
granting the certification. In order to protect aesthetic values, the Order established 
minimum instream flows in the bypass reach (over the Dam and Similkameen Falls) at 10 
cfs between mid-September and mid-July, and 30 cfs the rest of the year (“10/30 instream 
flow”). In making its determinations, Ecology did not consider flows above 100 cfs 
because it “considered the economics of the Project and concluded that at an instream 
flow of 100 cfs or more the Project would be economically challenged.”9   

 
On August 10, 2012, several conservation organizations10 challenged the 401 

Certification to the Washington Pollution Control Hearings Board (“PCHB”) on the 

																																																								
5 Pub. Util. Dist. No. 1 of Okanogan Cnty., letter to FERC re: Request for Extension of the 
Commencement of Construction Deadline for the Enloe Project, Project No. 12569, (March 19, 
2017) (eLibrary Accession No. 20150319-5057). 
 
6 Pub. Util. Dist. No. 1 of Okanogan Cnty., (July 31, 2015) (Order Granting Extension of Time 
Pursuant to Article 301) (FERC Project No. P-12569, eLibrary Accession No. 20150731-3032). 
 
7 Request for Stay at 5.  
 
8 33 U.S.C. § 1341. The request was withdrawn and resubmitted on February 17, 2011, and again 
on January 30, 2012, both times at the District’s request.  
 
9 Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 12-
082 (Findings of Fact, Conclusions of Law & Final Order (As Amended Upon Reconsideration)) 
(Aug. 30, 2013) at Finding of Fact 27. 
 
10 The organizations that appealed are Center for Environmental Law and Policy, American 
Whitewater, Columbia River Bioregional Educational Project (i.e. Columbiana), North Cascades 
Conservation Council, and the Sierra Club. Note that the “conservation organizations” that filed 
the appeal are included in, but different from the collection of “Conservation Groups” filing these 
comments.  
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ground that the 10/30 instream flow would fail to protect aesthetic values or meet 
federally approved state water quality standards. The PCHB issued an amended final 
Order on August 30, 2013 that held that there was insufficient evidence as to whether the 
10/30 instream flows would adequately protect aesthetic values, and ordered Ecology to 
perform an aesthetic flow study either by simulation or within three years of the 
completion of construction on the project using actual flows.11 The PCHB ordered that 
the flow study be conducted by people with expertise in the area of aesthetic flows, and 
their “[t]he professional judgment on aesthetic flows should be based on evidence 
depicting flow levels, either actual or simulated”12 and that the aesthetic flow program 
“shall be for a period of time that provides Ecology with sufficient data and information 
to review actual flow levels or simulated flows.”13 Since that time the District has not 
conducted an aesthetic flow study, simulated or otherwise.  

 
On August 6, 2013, Ecology issued a Report on Examination (“ROE”) for water 

right No. S4-35342 that included the same 10/30 instream flow requirement that the 
PCHB had held to be insufficiently supported in the appeal of the 401 Certification. 
Several conservation organizations14 appealed the water right, and the PCHB ultimately 
affirmed the water right, but amended the language to make it consistent with the Order 
on the 401 Certification appeal.15 The amended order required that aesthetic flow 
conditions be further studied by actual flow manipulation or simulation, and that the 
water right be amended to reflect the results of that study.16 The PCHB specified that 
some or all of the 600 cfs water right must be available to comply with the state’s water 
quality standards.17 On July 24, 2014, the conservation organizations appealed that 
decision to Thurston County Superior Court, which upheld Ecology’s decision on April 
3, 2015. On April 24, 2015, conservation organizations appealed the decision to Division 
II of the Court of Appeals. The case was transferred to Division I, which upheld 
Ecology’s decision, but recognized that not completing the aesthetic study created 
uncertainty for the Project, stating that “the [aesthetic flow] study may indicate that there 

																																																																																																																																																																					
 
11 Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 12-
082 (Findings of Fact, Conclusions of Law & Final Order (As Amended Upon Reconsideration)) 
(Aug. 30, 2013). 
 
12 Id. at Conclusion of Law 17.  
 
13 Id. Order at point 4. 
 
14 Center for Environmental Law and Policy, American Whitewater, Columbia River Bioregional 
Educational Project, and North Cascades Conservation Council.  
 
15 Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 13-
117 (Order on Motions for Summary Judgment) (June 24, 2014). 
 
16 Id. at p. 24-25. 
 
17 Id. at 25. 
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is no flow level that is protective of both the fishery resource and aesthetics, and Ecology 
may withdraw the water right permit.”18  

 
On November 16, 2016, conservation organizations filed a Petition for Review 

directed to the Supreme Court of Washington,19 and on March 8, 2017, that Court 
declined to review the Court of Appeals’ decision.20 

 
Project Financing, Need and Design 
	
Since the license was issued in 2013, the District’s vision and need for the Project 

have changed. The District has also unsuccessfully sought a willing buyer or financing 
for the Project. 

 
In 2014, the District began to seek willing buyers for the Project,21 and continued 

to search throughout 2015 and 2016.22 The District was engaged in discussions with 
Energy Northwest in the spring of 2016 regarding financing and building the project.23 
Energy Northwest is a consortium of public utility districts and municipalities that owns 
and operates four electric generating facilities and provides operations and maintenance 
services for facilities owned by other utilities, and develops new power generation 
facilities.24 On June 21, 2016, Energy Northwest staff informed the District that it would 

																																																								
18 Center for Environmental Law & Policy v. Ecology, 196 Wn. App. 360, 372 n. 16, 383 P.3d 
608 (2016); See Ecology, Report of Examination For Water Right Application, WRTS File # 54-
35342 (Aug. 6, 2013). 
 
19 Center for Environmental Law & Policy v. Ecology, No. 74841-6-1, Petition for Review, filed 
November 16, 2016.   
 
20 Center for Environmental Law & Policy v. Ecology, No. 93844-0, Order Denying Petition for 
Review, filed March 8, 2017.  
 
21 Okanogan Public Utility District No. 1, Board Meeting Minutes (November 17, 2014). The 
District received three inquiries to a Request for Proposals, but deemed one to be non-responsive 
and the other two to only be indications of interest. Available at: https://www.okanoganpud.org/ 
about-your-pud/board-meetings/all  
 
22 Okanogan Public Utility District No. 1, Board Meeting Audio Recording (July 27, 2015) at 
3:00 minutes. District Commissioners met with Sollos Energy. See also Board Meeting Audio 
Recording (March 28, 2016) at 2:50 minutes. District Commissioners discuss pursuing 
TollhouseEnergy.com to see if they are interested in the project. Available at: 
https://www.okanoganpud.org/about-your-pud/board-meetings/all 
 
23 Id. (April 11, 2016) at 33:40 minutes. Jim Gaston of Energy Northwest gave an overview of 
their discussions with the District to date.  
 
24 Energy Northwest web-page, https://www.energy-northwest.com/whoweare/Pages/default.aspx 
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miss the July 9, 2017 deadline to commence unless they were able to secure another two-
year extension.25  

 
On June 27, 2016, Okanogan PUD Board Commissioners held a meeting where 

they stated that Enloe: 
 
“was designed in the 1990’s when we were growing at three to five percent and 
we thought we needed the power and we thought we could get a FERC license for 
a few million dollars. We thought the biggest criteria back then was to generate as 
much power as we could. So we went after an extra 600 cfs. All those things have 
changed.”26  
 
At this meeting, Commissioners also discussed the possibility of redesigning the 

Project to make it more economical and agreed to pursue an extension of time to 
commence construction.27  

 
On October 31, 2016, the District applied to the Washington Capital Projects 

Advisory Review Board’s (“CPARB”) Project Review Committee (“PRC”) for 
permission to utilize the alternative Design-Build contracting process to design and 
construct the Project.28 On December 1, 2016 the PRC held a hearing and approved the 
District’s application to use the Design-Build process.  

 
On December 13, 2016, the District released a Request for Qualifications 

(“RFQ”) inviting firms interested in providing Design-Build Services on the Enloe 
Project to submit a Statement of Qualifications. The RFQ described the scope of work to 
include “[a]ll management, planning, engineering, surveying, site investigation and other 
services required to plan, permit, design, specify materials and equipment and plan 
construction of the Project.”29 The RFQ also specified that “The District’s preference is 

																																																								
25 Okanogan Public Utility District No. 1, Board Meeting Audio Recording (April 11, 2016) at 
33:40 minutes. See also Board Meeting Audio Recording (June 27, 2016) at 12:24:05. 
 
26 Id. (June 27, 2016) at 1:23:03.  
 
27 Id. at 1:24:41 to 1:32:22. 
 
28 Okanogan Public Utility District No. 1, Application for Project Approval to Capital Projects 
Advisory Review Board Project Review Committee (October 31, 2016). All CPARB/PRC 
materials, including the application, can be found at: http://des.wa.gov/about/boards-
committees/capital-projects-advisory-review-board/project-review-committee/project-review-
committee-meetings (last visited August 30, 2017) under the April 27, 2017 Special Meeting. 
 
29 Okanogan Public Utility District, Request for Qualifications (December 13, 2016) at p. 3. 
Available at: https://www.okanoganpud.org/sites/default/files/pdfs/environmental_generation/ 
enloe_dam_project/Enloe%20Dam-Okanogan%20PUD%20RFQ%20121316_0.pdf (last visited 
August 30, 2017). 
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to select a Design-Builder with the capacity to provide financing, operations and 
maintenance services...”30  
 

After local residents challenged the PRC’s December 1, 2016 decision, the PRC 
held a special hearing on April 27, 2017, and on May 3, 2017, re-approved the District to 
utilize the Design-Build process. 

 
On May 2, 2017, the District announced in a press release that it had executed a 

long term Power Sales Contract with Public Utility District No. 1 of Douglas County to 
receive hydropower produced by the Wells Dam Hydroelectric Project on the Columbia 
River. The press release stated that the additional generation in combination with power 
secured from the Bonneville Power Administration would meet the District’s projected 
load growth for 35 years.31  

 
On May 23, 2017, the District selected Mountain States Hydro as their top pick to 

design and construct the Project. As of late May, the District was working to negotiate a 
price with the company to perform the services of the job.32 At the District’s Board of 
Commissioner’s meeting on July 24, 2017, District staff said that they did not anticipate 
that Mountain States Hydro would make an offer until December 2017.33  
 
III. ARGUMENT  
 

The District’s failures to take action are the cause for its dereliction in meeting the 
deadline for project construction. It declined to conduct a simulated aesthetic flow study 
necessary to support its water rights, thereby ensuring that final resolution of the amount 
of water it would have to generate power would continue to be delayed. Additionally, it 
failed to proceed with due diligence to make decisions on key Project issues such as 
Project need, design and financing. The District’s failure to commence construction by 
the statutorily-imposed deadline does not fall within the specific, narrow exemptions the 
Commission has carefully crafted and enforced for issuing a stay. The Commission 
should follow its own precedent and deny the District’s request.   

 
Section 13 of the Federal Power Act (“FPA”) requires a licensee to commence 

construction no later than two years after issuance of the license.34 The statute allows the 
																																																								
30 Id. at 10. 
 
31 Okanogan Public Utility District, press release (May 2, 2017). Available at: 
https://www.okanoganpud.org/news/additional-generation-agreement (last visited July 18, 2017). 
  
32 Omak-Okanogan County Chronicle, Contractor Hired to Refurbish Enloe Dam (May 31, 2017) 
at page A1. 
 
33 Personal communication with Rick Gillespie (August 2, 2017). Mr. Gillespie attended the July 
24th meeting in person.  
 
34 16 U.S.C. § 806. 
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Commission to extend this deadline only once, for a maximum of two years.35 Under 
FPA section 13, if the licensee is unable to meet these deadlines, the license shall be 
terminated.36 In accordance with the plain meaning of the statute, the Commission 
interprets this deadline strictly.37 

 
In some “narrowly circumscribed circumstances” the Commission has relied on 

Section 309 of the FPA to grant requests to stay the deadline for the commencement of 
construction, or of the entire license.38 Specifically, the Commission has granted requests 
for stays when “a license is being challenged in court, the Commission is conducting a 
competitive license transfer proceeding, or the Commission concludes that the licensing 
decision requires further study or analysis.”39  In addition, the Commission has granted a 
stay in situations where “there are preconditions to project construction that are beyond a 
licensee’s control, but which appear likely to be resolved within a definitive 
timeframe.”40  

 
As such, the Commission “will not grant a licensee’s request for a stay merely to 

relieve the licensee of the statutorily prescribed commencement of construction 
deadline,”41 nor will it grant a stay “to prevent mandatory termination where, because of 

																																																								
35 Id. 
 
36 16 U.S.C. § 806. “The licensee shall commence the construction of the project works within the 
time fixed in the license, which shall not be more than two years from the date thereof…The 
periods for the commencement of construction may be extended once but not longer than two 
additional years…In case the licensee shall not commence actual construction of the project 
works, or of any specified part thereof, within the time prescribed in the license or as extended by 
the commission, then, after due notice is given, the license shall…be terminated upon written 
order of the commission.” (Emphasis added.) 
 
37 See Utilities Commission and City of Vanceburg, Kentucky, 42 FERC P 61,169 (1988); 
Borough of Lehighton, 57 FERC ¶ 61401 (Dec. 30, 1991); Northumberland Hydro Partners, L.P. 
Adirondack Hydro Dev. Corp., 115 FERC ¶ 61319, 62139 (June 15, 2006) In denying a requested 
stay, the Commission stated "we act in the context of our authorities and responsibilities under 
the FPA, which include the provisions of section 13"  and "Section 13 of the FPA requires us to 
terminate licenses for projects, such as those at issue, on which construction has not timely 
commenced." (emphasis added). 
 
38 See Kings River Conservation Dist., 30 FERC ¶ 61,151, p. *1-2 (Feb. 15, 1985). 
 
39 E. Bench Irrigation Dist., 59 FERC ¶ 61,277, 62,005–06 (June 4, 1992).  
 
40 City of Broken Bow, Oklahoma, 132 FERC ¶ 61,225 at p. *3 (Sept. 16, 2010).  
 
41 City of Marion, Kentucky, and Smithland Hydroelectric Partners, 85 FERC  ¶ 61,401, 62,536 
(Dec. 21, 1998); and Utilities Commission and City of Vanceburg, Kentucky, 42 FERC P 61,169 
(1988). 
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the licensee’s own actions or inactions, construction was not commenced prior to the 
statutory deadline.”42   
 

The Commission has also found support for staying the requirements of a license 
under section 705 of the Administrative Procedure Act, 5 U.S.C. § 705. Under this 
provision, the Commission has stayed the requirements of a license when “justice so 
requires.”43 In making such a determination, the Commission will consider whether the 
licensee will suffer “irreparable injury without a stay,” there is harm to other parties if a 
stay is granted, and “where the public interest lies.”44  

As described below, the circumstances here do not warrant a stay.  

A.     The District’s Circumstances Do Not Justify a Stay of the License 
Requirements 

 The District argues that it could not commence construction over the last four 
years because litigation concerning its water right has created a lack of certainty to the 
exact “scope” of its water rights.45 The District equates this to not acquiring the water 
rights necessary to construct and operate the project,46 and concludes that this situation 
“very nearly approximates the circumstance of a licensee faced with the inability to 
obtain a post-license authorization to commence construction.”47  

 The District is attempting to shoehorn its unjustified delay in commencing 
construction into the limited exceptions the Commission has created to the clear 
legislative directive to terminate delinquent projects.48 The orders that the District relies 
on to support its argument are easily distinguishable from the circumstances in this 
instance, and demonstrate the distinction between a licensee that expressly cannot 
commence construction without the approval or authorization from a reluctant third party, 
and one, like the District, that has simply failed to move the project forward apace. 

																																																								
42 Northumberland Hydro Partners, L.P. Adirondack Hydro Dev. Corp., 115 FERC ¶ 61,319 at p. 
*3 (June 15, 2006). 
 
43 Kings River Conservation Dist. at 61,320. “When an agency finds that justice so requires, it 
may postpone the effective date of action taken by it, pending judicial review.”  
 
44 Pub. Util. Dist. No. 1 of Pend Oreille Cty., 113 FERC ¶ 61166, 61649 (Nov. 17, 2005). 
 
45 Request for Stay at 5. 
 
46 Id. at 14-15. The District states, “Certainly the Commission has described the acquisition of 
water rights as a pre-condition to construction of a licensed project.” And that “the Commission 
instructed the District not to begin construction until water rights necessary to construct and 
operate the licensed project had been obtained.”  
 
47 Id. at 14. 
 
48 Id. at 11. The District notes that its “request for a stay represents a hybrid of sorts”. 
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The District indeed faces uncertainty over the amount of water available for 
hydropower generation, which raises real doubts about the economic viability of the 
Project. However, this uncertainty stems not from the litigation, but from the District’s 
unreasonable decision not to conduct a simulated aesthetic study as made available by the 
PCHB. 

1.      The District Obtained the Necessary Water Right for the 
Project in 2013 

The District misrepresents the status of its 600 cfs water right. In August 2013, 
Ecology issued the District a water right “permit” that authorized the District to 
immediately commence using water. This permit cannot be revoked unless the District 
does not use the water. During the legal challenges to the 401 and the water right, neither 
the PCHB nor any of the reviewing courts were asked to stay the validity of the water 
right during the pendency of the appeals. The District could have used the water, and it 
was its obligation to proceed with reasonable diligence to put the water to use. 

It is no small irony that the District now argues that it did not have the necessary 
water right,49 or that uncertainty about the litigation prevented it from using the water,50 
given the arguments to the contrary that it made during the water right appeals. 
Specifically, the conservation organizations argued that Ecology should have issued the 
District a preliminary water permit, which would have been revocable should the 
conditions precedent, i.e., determining and implementing an acceptable aesthetic flow, 
not be met. The District argued repeatedly at each level of the water right appeal 
proceedings that it could only proceed with the permanent water right it had received 
from Ecology. Now it falsely argues that even the permanent water right permit it 
received was not sufficient to commence construction. 

2.      The Water Right Litigation Did Not Preclude the District 
From Performing an Aesthetic Study using Simulated Flows 

While the District does not face uncertainty about whether it holds a water right 
permit, it does indeed face uncertainty about the amount of water it will be allowed to 
divert for generating energy. This amount is contingent on the results of an aesthetic flow 
study required by the PCHB as part of the state-issued 401 Certification and the water 
right. The PCHB ordered this study to ensure compliance with the state water quality 
standards, and specified that this study occur either by simulation or using actual flows 
within three years of completing construction.51 Neither the water permit nor the ongoing 
litigation prevented the District from performing a simulated aesthetic flow study at any 
point prior to the deadline for commencing construction. 

																																																								
49 Id. at 15. 
 
50 Id. at 5.  
 
51 Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 13-
117 (Order on Motions for Summary Judgment) (June 24, 2014). 
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The District equates its circumstances with those in East Bench Irrigation 
District,52 Borough of Lehighton,53 and City of Broken Bow54 where the Commission 
granted a stay of the deadline to commence construction because “there are preconditions 
to project construction that are beyond a licensee’s control.”55 However, the situation at 
hand is easily distinguished from these orders. The District has had the option to perform 
a simulated aesthetic flow study since the PCHB ordered it on August 30, 2013 for the 
401 Certification, and June 24, 2014 for the water right-. While the District would have 
the Commission believe that it was “forced to fully litigate the scope of its water rights”56 
before finalizing the design and commencing construction, the District has instead had 
control over whether or not to perform this study. It could be economically disastrous to 
determine the aesthetic flow requirements after the project is built, and as a result, a pre-
design and pre-construction simulated aesthetic flow study–as ordered by the PCHB–
would have been the most prudent way to proceed. The District, however, chose not to 
undertake this study. 

3.      The District Continues to Face Uncertainty Regarding the 
Amount of Flow Available for the Project. 

The District errs in concluding that the Washington Supreme Court’s March 8, 
2017 decision not to hear the water rights case now gives it the certainty it needs to move 
forward constructing the Enloe Project.57 Ironically, the District asserts that it did not 
finalize the Project design or start construction during the water right appeals because “it 
would have been reasonably likely that the District would have designed and started to 
construct a project not suited for the water rights it owned or, worse yet, a project that 
was not economically viable.”58  

If the District were sincere about wanting certainty about the amount of water it 
will be able to divert to operate the project before designing and constructing the Project, 
it would have completed a simulated aesthetic flow study. As noted above, the District 
has instead apparently chosen instead to perform the aesthetic flow study after the project 
is completely constructed. As a result, the very uncertainty that the District claims 
prevented it from pursuing development and construction over the last four years remains 
unresolved.  

																																																								
52 E. Bench Irrigation Dist., 59 FERC ¶ 61,277 (June 4, 1992). 
 
53 Borough of Lehighton, 57 FERC ¶ 61,401, 62336 (Dec. 30, 1991). 
 
54 City of Broken Bow, 132 FERC ¶ 61,225 (September 16, 2010). 
  
55 Borough of Lehighton (1991) at p. *3 and City of Broken Bow (2010) at p. *3.  
 
56 Request for Stay at 9. 
 
57 Id. at 7. 
 
58 Id. at 9.  
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This choice is extremely risky, particularly because the District has had 
indications that it is very likely that the aesthetic flow determination will require it to 
leave a significant amount of water in the river to meet water quality standards. Instream 
flow specialists at Confluence Research and Consulting performed an expert analysis on 
instream flows in the bypass reach in 2013 (see Attachment 1). Their report suggests that 
Ecology is likely to require aesthetic flows of up to 350-450 cfs,59 (see Attachment 1) 
which would significantly reduce Enloe’s potential to generate electricity and render the 
Project economically infeasible.60 As noted, the PCHB ordered that the PUD’s 600 cfs 
water right be amended to specify the amount of water that must remain instream to 
satisfy aesthetic flow requirements.61 The Washington Court of Appeals warned of the 
risks of constructing the Project, noting that “the [aesthetic flow] study may indicate that 
there is no flow level that is protective of both the fishery resource and aesthetics, and 
Ecology may withdraw the water right permit.”62 In light of this information, it is 
perplexing as to why the District is proposing to proceed with final project design and 
construction before performing the simulated aesthetic flow study. 

Contrary to the District’s assertion that “there are no circumstances calling into 
question the viability of the Enloe Project,”63 the ongoing uncertainty about the aesthetic 
flow requirement in fact raises significant questions about the viability of the Enloe 
Project. 

4.  The Aesthetic Flow Study was Not a Necessary Precondition to 
Commencing Construction 

The District relies on East Bench Irrigation District,64 Borough of Lehighton,65 
City of Broken Bow,66 and Sierra Hydro67 to support its argument that gaining certainty 
																																																								
59 Shelby, Bo and Whittaker, Doug. Aesthetics and Recreation Issues at the Enloe Hydroelectric 
Project: Expert Witness Report prepared for Washington Pollution Control Hearings Board, 
PCHB No. 12-082. February 4, 2013. Page 21.  
 
60 Enloe is projected to generate 44,963 aMwh under the 10/30 cfs scenario, and 36,705 aMwh if 
instream flows are set at 300 cfs. See Jones, Anthony, Rocky Mountain Econometrics. 3rd Review 
of the Economics of Restoring Hydropower at Enloe Dam on the Similkameen River: Analysis of 
the Public Utility District No. 1 of Okanogan County’s Final License Application for Federal 
Energy Regulatory Commission Project No. 12569. (July 1, 2016). Pages 7-8. Available at 
www.columbiana.org, last visited July 25, 2016.  
 
61  Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 
13-117 (Order on Motions for Summary Judgment) (June 24, 2014). Page 25. 
 
62 Ctr. for Envtl. Law & Policy, et al. v. Dep’t of Ecology, PUD No. 1 of Okanogan County, No. 
74841-6-I (WA Court of Appeals, Div. 1) (unpublished opinion) (July 11, 2016); See Ecology, 
Report of Examination For Water Right Application, WRTS File # 54-35342 (Aug. 6, 2013). 
 
63 Request for Stay at 17. 
 
64 E. Bench Irrigation Dist., 59 FERC P 61277 (June 4, 1992). 
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about the “scope” of its water rights was a necessary pre-condition to construction. For 
the sake of argument, Conservation Groups set aside the question of whether it is prudent 
for the District to commence construction prior to completing the aesthetic flow study.68 
Additionally, for this argument, we set aside the fact that it was within the control of the 
District to perform a simulated flow study. Here, we focus on the narrow legal question 
of whether the District was unable to obtain a necessary post-license authorization. The 
orders that the District relies on to support its argument are distinguishable. 

In East Bench, the license contained conditions with definitive language that 
prohibited the Commission’s Regional Engineer from authorizing construction without 
approval from the Bureau of Reclamation.69 Similarly, in Lehighton and Broken Bow, 
specific license articles required that the licensees obtain written approval from the Army 
Corps of Engineers before commencing construction. In Sierra Hydro, the Forest Service 
issued a Special Use Authorization that included a condition that explicitly prohibited the 
Licensee from commencing construction until it had secured the necessary water rights.70 
In all of these instances, the licensees were precluded from commencing construction 
before receiving certain approvals or authorizations from other agencies, and each of 
these requirements was explicitly embodied within the terms of the license or other 
binding authorization. The District’s license does not contain any similar provisions. 

While the District confuses the issue of what constitutes a pre-condition to 
commencing construction, it accurately states that understanding how much water it will 
be able to divert to generate power “is a pre-condition to completion of engineering 
design.”71 The District urges the Commission to create another category for granting a 
stay of the deadline to commence construction for what it describes as a “hybrid” 

																																																																																																																																																																					
65 Borough of Lehighton, 57 FERC ¶ 61,401, 62336 (Dec. 30, 1991). 
 
66 City of Broken Bow, 132 FERC ¶ 61,225 (September 16, 2010). 
 
67 Sierra Hydro, 60 FERC ¶ 61,046 (1992). 
 
68 As noted above, Conservation Groups contend it is not. 
 
69 E. Bench Irrigation Dist. (1992) at 61,849. The project license “provides that the Commission's 
Regional Engineer shall not authorize construction of any project work without [the Bureau of] 
Reclamation's written approval of East Bench’s construction plans and specifications,” and 
“Reclamation's final approval of the project's power plant location and design is to be withheld 
until Reclamation's completion of a Corrective Action Study (CAS), which is Reclamation's 
independent safety study of the project's existing dam.” In that case, the Bureau of Reclamation 
had failed to undertake the required study, and therefore, under the terms of the license, the 
Irrigation District could not move forward with construction before the license deadline. 
 
70 Sierra Hydro at ¶ 61,170. 
 
71 Request for Stay at 5. Emphasis added. As we note above, the District will not have this 
understanding until after an aesthetic flow study is complete. 
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scenario.72 To issue a stay in this instance would excuse the District’s failure to complete 
the tasks that have been available to it since the PCHB’s Orders in 2013 and 2014. The 
Commission should deny the District’s request consistent with its practice to not use the 
extraordinary remedy of staying the construction deadline “merely [to] relieve the 
licensee from the statutorily prescribed commencement of construction deadline.”73  

5.  The District Alone is at Fault for Proceeding with Designing a 
Project it Could Not Deliver 

It is incumbent on the proposing licensee to determine whether a project is 
economical, and to accept–or decline–the license as written.74 Here, the District’s 
Request for Stay appears to be based on its concern that the Project might be 
uneconomical as designed. The District cannot explain why it accepted the license, 
including its strict time limit to begin construction, and continued to pursue the Project 
without first ensuring that it could legally divert the water it now claims is needed for a 
viable project. 

The Commission has terminated a license based on the licensees’ respective 
failures to meet the statutory deadline to end similarly poorly managed projects in similar 
situations. For example, in Truckee Donner Public Utility District the licensee requested 
additional time beyond the statutorily prescribed limits so it could further study the 
potential impacts of the project.75 The Commission was not persuaded, noting it is the 
licensee’s duty “to timely develop the information necessary to determine the precise 
project design and operational mode necessary to meet the license's conditions.”76 Here, 
the PUD argues that “[i]f it had rushed to start construction while appeals were pending 
of its water rights, it would have been reasonably likely that the District would have 
designed and started to construct a project not suited for the water rights it owned or, 
worse yet, a project that was not economically viable.”77 The District fails to 
acknowledge that it alone established the parameters for the proposal, and it alone failed 
to perform a simulated aesthetic flow study. 

																																																								
72 Id. at 11. 
 
73 City of Marion, Kentucky, and Smithland Hydroelectric Partners, 85 FERC  ¶ 61,401, 62,536 
(Dec. 21, 1998); and Utilities Commission and City of Vanceburg, Kentucky, 42 FERC P 61,169 
(1988). 
 
74 Mead Corp., Publ'g Paper Div., 72 FERC ¶ 61027, 61068 (July 13, 1995). 
 
75 Truckee Donner Pub. Util. Dist., 45 FERC ¶ 61,393 (1988). 
 
76 Id. at 62,233.  
 
77 Request for Stay at 9. 
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Furthermore, the District does not explain its rigid focus on the proposed, but 
potentially unrealistic, project design.78 Its failure to obtain the necessary information 
about aesthetic flows and move the project to completion suggest that the project likely is 
infeasible.  
 

6.     The District Failed to Pursue the Project in a Diligent Manner  
 
While the District states that it did not commence construction by the deadline 

solely because of the water rights litigation, the District’s activities, statements of the 
District’s Board of Commissioners, and previous FERC filings tell a very different story. 
The District has faced significant internal conflicts, indecision about how to proceed with 
the project, and budgetary constraints that have influenced its inability to meet the 
deadline to commence construction.  
 

a. The District is Requesting the Stay so that it can Reconsider the 
Feasibility of the Project 
 
The District missed the deadline to commence construction on the Enloe Project 

because for years it has lacked a clear plan for how to approach the Project. As we 
describe below, the District has had ongoing issues with establishing financing for the 
Project, is re-considering the feasibility and design of the Project, and does not anticipate 
negotiating a price for working with a Design-Build contractor until December 2017.  

 
The Commission has denied a request for stay in instances where licensees are 

reconsidering the design or feasibility of the project. In Town of Telluride, Colorado, the 
Commission noted that it “has consistently denied stay requests in situations where the 
licensee has had contractor problems or has not obtained financing (e.g., a power sales 
contract), or has not settled on a final project design."79 Nor will the Commission “grant 
stays in order to accommodate a licensee's eleventh-hour decision to file an application to 
substantially amend the approved project design.”80 Further, “the Commission will not 
generally grant a licensee’s request to stay its license in order to allow the licensee to 
reconsider the feasibility of its project.”81  

 
At the District’s June 27, 2016 Board of Commissioners meeting, it expressed 

uncertainty about how it wanted to move forward with the Project, stated that the design 

																																																								
78 Borough of Lehighton, 57 FERC ¶ 61401, 62336 (Dec. 30, 1991). (“The Borough does not 
demonstrate any circumstances that prevented it from reevaluating its project and taking the 
necessary steps to modify it before the extended deadline expired.”) 
 
79 Town of Telluride, Colorado, 75 FERC ¶ 61296, 61955 (June 14, 1996). 
 
80 City of Marion, Kentucky & Smithland Hydroelectric Partners, 85 FERC ¶ 61401, 62536 (Dec. 
21, 1998). 
 
81 E. Bench Irrigation Dist., 60 FERC ¶ at 61851. 
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was outdated, discussed ways to redesign it, and asserted that it was no longer 
necessary.82  

 
There, the District’s Commissioners stated that: 
 

“The dam was designed in the 1990’s when we were growing at three to five 
percent and we thought we needed the power and we thought we could get a 
FERC license for a few million dollars. We thought the biggest criteria back then 
was to generate as much power as we could. So we went after an extra 600 cfs. 
All those things have changed.”83  
 
The District discussed making substantial changes to the design of the project in 

order to make it more in line with 2016 standards by reducing the number of turbines and 
moving the powerhouse to the other side of the river.84 District commissioners supported 
considering this option while pursuing an additional two-year extension of the deadline to 
commence construction.85  
 

Additionally, at the District’s June 27, 2016 meeting staff provided a report from 
a recent meeting with Energy Northwest, who the District was pursuing as a potential 
buyer of the project. Staff reported that there was consensus at Energy Northwest that the 
District was not going to meet the deadline to commence construction, despite efforts to 
fast-track the project as much as possible, unless they were able to get another 2-year 
extension.86  
 

At the June 27, 2016 meeting, the District also considered how or whether to 
proceed with Energy Northwest, and discussed whether to proceed with pursuing the 
alternative contracting process of Design-Build. Despite misgivings, on October 31, 
2016, the District applied to the Washington State Capital Projects Advisory Review 
Board’s Project Review Committee for approval to use a Design-Build alternative 
contracting procedure.87  
 

As part of the Design-Build process, the District released a Request for 
Qualifications (“RFQ”) on December 13, 2016 inviting firms interested in providing 
																																																								
82 Okanogan PUD Board of Commissioner Meeting, June 27, 2016, audio recording from 1:15:35 
to 1:32:22, available at: https://www.okanoganpud.org/about-your-pud/ board-meetings/2016-06-
27t143000. 
 
83 Id. at 1:23:03 (emphasis added). 
 
84 Id. at 1:24:41.  
 
85 Id. from 1:24:41 to 1:32:22. 
 
86 Id. at 12:24:05. 
 
87 Supra note 28. 
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Design-Build Services on the Enloe Project to submit a Statement of Qualifications. In 
the RFQ, the District describes the scope of work to include “[a]ll management, planning, 
engineering, surveying, site investigation and other services required to plan, permit, 
design, specify materials and equipment and plan construction of the Project.”88  

 
In the RFQ, the District shows that it continued to seek to pass on the 

responsibility for its ill-conceived project. It states, “The District’s preference is to select 
a Design-Builder with the capacity to provide financing, operations and maintenance 
services...”89  
 

Additionally, the District has sought to sell the Enloe Project since 2014.90 
Despite the District’s attempts to find a willing buyer or financer, there have not been any 
takers. In particular, in spring 2016 Energy Northwest was seriously considering 
financing, constructing and operating the project. The entity is a consortium of public 
utility districts and municipalities that owns and operates four electric generating 
facilities, provides operations and maintenance services for facilities owned by other 
utilities, and develops new power generation facilities.91 Energy Northwest expressed 
concern with project costs92 and generally that the District would be unable to meet the 
deadline to commence construction.93 In particular, Energy Northwest was concerned 
about whether the engineer the District was working with could complete the design in 
time.94 By its assessment, Energy Northwest estimated that the project design was only 
20% complete in April 2016.95 Ultimately, Energy Northwest decided not to pursue the 
project.  
 

In sum, after four years of uncertainty about the future of the project–from trying 
to sell it to looking for ways to change the design–the District did not have a plan for 
what project to construct or how to construct it on July 9, 2017.  

 

																																																								
88 Okanogan PUD Request for Qualifications (December 13, 2016) at 3. 
 
89 Id. at 10.  
 
90 Okanogan PUD Board of Commissioners meeting audio files, November 17, 2014 at 51:25; 
July 27, 2015 at 3:00; March 28, 2016 at 2:50; April 11, 2016 at 33:40; June 27, 2016 at 1:15:40.  
 
91 https://www.energy-northwest.com/whoweare/Pages/default.aspx 
 
92 Okanogan PUD Board of Commissioners meeting audio files, April 11, 2016 at 37:15. 
 
93 Id. at 38:14. 
 
94 Id. at 39:48. 
 
95 Id. at 54:00. 
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b. The District Has Failed to Complete License Requirements in a 
Timely and Satisfactory Manner 

Since FERC granted the two-year extension to the deadline to commence 
construction in 2015, the District has failed to complete numerous project-specific 
management and monitoring plans required by the FERC license. In its March 19, 2015, 
request to FERC for an extension of the deadline to commence construction, the District 
provided a list of plans that it had completed to date. More than two years later, in its 
Request for Stay the District provides a nearly identical list to support the assertion that it 
has diligently been pursuing the requirements of the license. Just one plan–the Wildlife 
Management Plan under Article 409–is new. 
 

Rather than diligently pursuing the project, to date, the District has failed to file 
the following plans for approval from the Commission, per the following license articles:   
 

- Article 206 - Documentation of Project Financing	
- Article 302 - Cofferdam and Deep Excavation Construction Drawings	
- Article 303 - Contract Plans and Specifications 	
- Article 401 - Spill Prevention Control, Countermeasures, and Blasting Plans	
- Article 402 - Spoils Disposal Plan 	

 
As a result of not filing these plans, the Division of Dam Safety and Inspections-

Portland Regional Engineer has not yet authorized the District to begin construction. If 
the District were truly “ready to begin the construction phase of its project development 
activities,”96 it would have filed these plans and timely sought Commission approval to 
begin.  

The study that is most notably missing from both of the District’s lists is a 
simulated aesthetic flow study that the District should have conducted, but did not, in 
preparation for the license. As described above, this study is necessary to determine the 
amount of water that will be necessary to maintain Similkameen Falls/the bypass reach, 
and how much will be available for power generation. It is this study, not the water 
rights, that is a key factor in determining the physical and economic feasibility of the 
Enloe Project. The District’s voluntary failure to address this study is a primary reason 
the project has not moved forward. 

 
Additionally, the District’s filings in response to Dam Safety requirements under 

§12D of the Commission’s regulation have often been incomplete and late since 2015. 
While the District filed the initial Dam Safety inspection report of an Independent 
Consultant by December 31, 2015, it failed to include the required Supporting Technical 
Information document, the Potential Failure Mode Analysis, and Plan and Schedule to 
address the Independent Consultant’s recommendations.97 The Commission requested 

																																																								
96 Request for Stay at 17. 
 
97 Letter from FERC letter to the District, re: 2015 Initial part 12D Report for the Proposed Enloe 
Hydroelectric Project. (February 1, 2016). FERC eLibrary Accession No. 20160201-5397. 
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that the District provide these documents within 30 days (i.e. by March 1, 2016). The 
District provided the Potential Failure Modes Analysis and Supporting Technical 
Information on March 7, 2016. However, over a year later, the Commission had to 
remind the District to submit a Plan and Schedule to address the Independent 
Consultant’s recommendations. The Commission also noted several deficiencies within 
the report.98 The District finally submitted the Plan and Schedule on April 18, 2017.   
 

B. The Balancing of the Harms and the Public Interest Demonstrates 
that the Commission Should Terminate the License  
 

Even assuming arguendo that the Commission determines the District was not at 
fault for failing to commence construction, the balance of the respective harms that may 
flow from this decision and the public interest weigh heavily in favor of denying the stay 
and terminating the license. The Commission has granted a stay of license requirements 
relying on Section 705 of the Administrative Procedure Act,99 where “justice so 
requires.”100 In addressing this standard the Commission evaluates whether the licensee 
will suffer irreparable injury without a stay, whether the stay would harm other parties, 
and where the public interest lies.101 Here, all three factors lead to the singular conclusion 
that the license should be terminated.  

 
1. The District Will Not Suffer Irreparable Harm if the License is 

Terminated 
 

a. The District Has Already Secured Hydropower to Meet Future 
Energy Needs and Does Not Need Enloe  

 
The District argues that the Enloe Project is necessary in order to provide clean, 

renewable and reliable energy for the benefit of its ratepayers, and as a result, it will 
suffer irreparable harm if it loses its license.102 To the contrary, in addition to the 
District’s own admission on June 27, 2016 that it did not need the power anymore,103 the 
District recently executed a long term Power Sales Contract with Public Utility District 
No. 1 of Douglas County to receive hydropower produced by the Wells Dam 
																																																																																																																																																																					
 
98 Letter from FERC to the District, re: Initial Part 12D Report, PFMA REport and STI 
Document, Enloe Hydroelectric Project (March 22, 2017). FERC eLibrary Accession No. 
20170322-5122. 
 
99 5 U.S.C. § 705. 
 
100 City of N.Y., N.Y., 155 FERC ¶ 61,072 (April 21, 2016). 
 
101 Id. 
 
102 Request for Stay at 4. 
 
103 Okanogan PUD Board of Commissioners meeting audio files (June 27, 2016) at 1:23:03. 
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Hydroelectric Project on the Columbia River. According to a press release on the 
District’s website, “[t]he additional generation from the Project coupled with generation 
from BPA should meet Okanogan PUD’s projected load growth for the next thirty-five 
years and provide long term rate stability for Okanogan PUD rate payers.”104  
 

b. The District’s Loss of Money and Time Invested in Pursuing an 
Infeasible Project is Not Justification for Continuing to Pursue it 

 
The District argues that if the Commission denies its Request for Stay it will 

suffer irreparable harm from losing the money it expended in pursuing the Enloe 
Project.105 Simply put, the District’s investment in pursuing a project does not provide a 
basis for irreparable harm, and it is troubling that the District would argue this in light of 
their own admission that the project is not economical. The Commission has found “that 
expenditure of funds on project development is not a proper reason to maintain a license 
where a licensee has failed to commence construction by the statutory deadline,”106 and 
“that pecuniary loss, without more, does not constitute irreparable harm.”107  

 
The Commission expressly rejected very similar arguments in Utilities 

Commission and City of Vanceburg, Kentucky.108 There, the project proponent (the City) 
argued that terminating the license would mean the loss of the $4.34 million already 
invested in the project, which would harm Vanceburg and its residents. The Commission 
stated bluntly, “Vanceburg's contentions do not bear upon our decision to order 
termination of its license. Expenditure of funds is not a proper reason to maintain a 
license where, as here, the licensee has failed to commence construction by the deadline 
required under Section 13.”109 Indeed, as discussed below, continued development of the 
Project would represent a commitment of the proverbial “good money after bad.”   

 
2. If the Stay is Granted, the Construction and Operation of the Enloe 
Project Will Irreparably Harm District Ratepayers 

 
In its request for stay, the District states that the citizen-ratepayers of Okanogan 

County will suffer the irreparable harm of losing millions of dollars in investment, as 
well as losing time and resources expended, in pursuit of the Enloe Project.110 To the 
																																																								
104 Okanogan PUD press release (May 2, 2017), available at https://www.okanoganpud.org/news/ 
additional-generation-agreement. (Last visited August 16, 2017). 
 
105 Request for Stay at 7. 
 
106 Borough of Lehighton, 57 FERC ¶ at 62336 (Dec. 30, 1991). 
 
107 Duke Energy Carolinas, LLC, 124 FERC ¶ 61254, 62288 (Sept. 18, 2008).  
 
108 Utilities Commission and City of Vanceburg, Kentucky, 42 FERC ¶ 61169 (Feb. 5, 1988). 
 
109 Id. at p. 9. 
 
110 Request for Stay at 7. 
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contrary, Rocky Mountain Econometrics111 (“RME”) performed an economic analysis in 
2016 that shows that ratepayers will pay two to four times the amount for power from 
Enloe as they would for power on the open market and be saddled with debt for decades 
into the future if the project moves forward.  
 

The District’s projections for the cost of constructing the Enloe Project have 
steadily increased since it applied for the FERC license in 2008. The initial cost of 
construction was projected to be $31 million.112 This estimated cost later increased to 
$39-$45 million.113 These cost estimates do not reflect the costs associated with the 
Design-Build process, which could add millions to the cost projections.  
 

The District reports that to date, its operating budget has funded planning and 
permitting costs and that it will rely on a $10 million line of credit to fund design and 
construction costs.114 The District plans to finance the project in the long term by selling 
municipal bonds that will be secured by revenue from power generation from Enloe 
Dam.115  
 

The RME Analysis shows that even under the best of scenarios, which assumes 
that construction costs remain low and Ecology grants a water right with instream flows 
at 10/30 cfs, the cost to produce power at Enloe Dam will be about $110/MWH, which is 
close to three times the cost of power on the open market.116 In the event that 
construction costs rise and Ecology issues a water right that requires a 300 cfs aesthetic 
flow, the cost to produce power at Enloe Dam will be about $149/MWH, which means 
																																																																																																																																																																					
 
111 Rocky Mountain Econometrics, 3rd Review of the Economics of REstoring Hydropower at 
Enloe Dam on the Similkameen River: Analysis of the Public Utility District No. 1 of Okanogan 
County’s Final License Application for Federal Energy Regulatory Commission Project No. 
12569 (July 1, 2016). Available at: http://www.columbiana.org/PDFs/Enloe%20Economic%20 
Report%20Appendices%20070616.pdf. (Last visited August 25, 2017.) RME’s analysis used 
construction and operation estimates generated or provided by the District.  
 
112 Public Utility District No. 1 of Okanogan County, Application for Original License, Enloe 
Hydroelectric Project, FERC Project No. P-12569 (August 22, 2008) Exhibit D at p. D-2. (FERC 
eLibrary Accession Number 20080822-5021.) 
 
113 Public Utility District No. 1 of Okanogan County, Power Point presentation to the Board of 
Commissioners (November 17, 2014) at slides #11 and #12. Available at: 
http://www.rmecon.com/examples/OPUD%20Enloe%20Documents/Enloe%20(OPUD%20Analy
sis)%202014.pdf. (Last visited August 25, 2017).  
 
114 Public Utility District No. 1 of Okanogan County, Application to Project Review Committee 
(October 31, 2016) at p. 2, and Answers to Questions from Project Review Committee 
(December 1, 2016). 
 
115 Application to PRC (October 31, 2016) at p. 2. 
 
116 Rocky Mountain Econometrics (2016) at pp. 4, 7 and 14-15. 
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that Okanogan PUD ratepayers will be paying nearly four times as much for energy from 
Enloe than power purchased on the open market.117  
 

RME’s analysis shows that the Project will operate at a net loss throughout the 
term of the license, and by the time the initial costs of construction are paid off after 40 
years, the accumulated debt and interest on that debt will result in the project losing $20 
million annually.118 The cost of power produced at Enloe will not be competitively 
priced, and as result, the burden of these costs will be placed on the District’s ratepayers, 
which will cause them irreparable harm. This burden will have a particularly strong 
impact on those ratepayers that are among the approximately 50% of Okanogan County 
residents that receive some form of public assistance from the state.119  
 

3. The Public Interest will not be Furthered by the Development of the Enloe 
Project–it is Not the Type of Project Envisioned Under The Hydropower 
Regulatory Efficiency Act of 2013 
 
The District argues that the Enloe Project is the type of project envisioned by the 

Hydropower Regulatory Efficiency Act of 2013 (“HREA”), and that as a result, granting 
the stay is in the public interest.120 This is incorrect.  

 
Section 6 of HREA directed the Commission to "investigate the feasibility of the 

issuance of a license for hydropower development at nonpowered dams and closed loop 
pumped storage projects in a 2-year period" and "develop criteria for identifying projects 
featuring hydropower development at nonpowered dams and closed loop pumped storage 
projects that may be appropriate for licensing within a 2-year process."121  

 
In establishing the criteria appropriate for such projects, the Commission 

determined that "the project must cause little to no change to existing surface and 
groundwater flows and uses."122 If developed, the Enloe Project would change existing 

																																																								
117 Id. 
 
118 Id. at Appendix 1. 
 
119 Washington State Department of Social and Health Services, Race/Ethnicity report of DSHS 
Clients in Okanogan County (2015). Available at: https://www.dshs.wa.gov/sesa/research-and- 
data-analysis/client-data (Last visited August 30, 2017) 
 
120 Request for Stay at 16. 
 
121 Hydropower Regulatory Efficiency Act of 2013, Section 6. Pub. L. No. 113-23, 127 Stat. 493, 
495 (2013).   
 
122 Federal Energy Regulatory Commission. Report to Congress: Report on the Pilot Two-Year 
Hydroelectric Licensing Process for Non-Powered Dams and Closed-Loop Pumped Storage 
Projects and Recommendations Pursuant to Section 6 of the Hydropower Regulatory Efficiency 
Act of 2013. (May 2017) Page 6. (Available at: 
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surface flows. It was not eligible for the pilot program the Commission established and 
was never a candidate for the expedited licensing process contemplated by HREA for 
nonpowered dams. Therefore, HREA is irrelevant to the Commission’s public interest 
determination.  
 

C. The Commission Should Not Delay Terminating the License Simply to Allow 
Congress Time to Act 
 

Conservation Groups note that Congressman Dan Newhouse introduced 
legislation (H.R. 2828) to extend the deadline to commence construction and it passed the 
House on July 18, 2017. The Commission has found that pending legislation is not a 
valid basis to stay a license “because this would enable licensees to control the 
application of section 13 according to their ability to obtain congressional consideration 
of such legislation.”123 Accordingly, the Commission has denied a request for stay where 
the licensee seeks time to pursue legislative relief from the deadline.124 If H.R. 2828 
passes the Senate and is signed into law, it will reinstate the license retroactively, 
meaning that it is not necessary for the Commission to grant the stay because of pending 
legislation.  
 
IV. Conclusion 

 
The District has failed to show that it meets the standard for the Commission to 

grant its Request for Stay. The District obtained the necessary water right and had within 
its power the ability to perform a simulated aesthetic flow study to settle the question of 
how much water it would be able to divert to generate electricity. The District chose not 
to pursue this option, and as a result, the amount of water that it will have to operate the 
project is no more certain now than it was when litigation was pending. Additionally, the 
District has been challenged by internal uncertainty and financing issues, and failed to 
pursue the Project in a diligent matter. Further, the District failed to prove that it will 
suffer irreparable harm if the stay is denied, and neglected to disclose in its Request for 
Stay that its ratepayers will be saddled with debt for decades to come if the project moves 
forward.  

 
In the event that the District is still interested in pursuing re-energizing Enloe 

Dam, a more appropriate path forward would be for it to file a new license application 
with the Commission. This is especially true in light of the National Marine Fisheries 

																																																																																																																																																																					
https://www.ferc.gov/industries/hydropower/indus-act/ efficiency-act.asp) (Last visited August 
30, 2017). 
 
123 Indep. Cty., Arkansas, 49 FERC ¶ 61057, 61230 (Oct. 13, 1989). 
 
124 Boise-Kuna Irrigation Dist., Nampa & Meridian Irrigation Dist., N.Y. Irrigation Dist., Wilder 
Irrigation Dist., Big Bend Irrigation Dist., 87 FERC ¶ 61138, 61558 (May 3, 1999). 
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Service’s recent request that FERC reinitiate consultation under the Endangered Species 
Act.125  
 

Conservation Groups request that the Commission deny the District’s request for 
stay and terminate the license for the Enloe Hydroelectric Project.  

 
Dated this 7th day of September, 2017. 
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Introduction 
 
The Enloe Hydroelectric Project is located near River Mile 8.8 on the Similkameen River near the town of 
Oroville, Washington.  An existing dam (54 feet tall by approximately 300 feet wide) was built in 1920 
and backs up about 1.5 miles of river, creating a 77 acre reservoir.  From 1922 to 1958 (36 years) the 
dam was used to divert up to 1,000 cfs to a 3.2 MW powerhouse on the southwest side of the river 
(river right).  Since 1958 (the last 55 years), the entire flow of the Similkameen River has passed over the 
dam, creating a 54 foot “Dam Falls.” There is a roughly 20 foot natural falls (“Similkameen Falls”) about 
350 feet downstream.    
 
The Public Utility District No. 1 of Okanogan County (District) has proposed a new hydroelectric project 
(Project) at the site that would divert up to 1,600 cfs to a new 9 MW powerhouse on the northeast side 
(river left), while raising the dam five feet with new crest gates.  The proposed Project will reduce flows 
over the Dam Falls and through a bypass reach that includes Similkameen Falls.  During a roughly 8.5 
month dry period in a typical year, there will be no flow over the dam and only 10 cfs (mid-September 
through March) or 30 cfs (mid-July through mid-September) will be released from a pipe below the dam 
into the bypass reach and over Similkameen Falls.   By comparison, in the lowest flow month 
(September) under existing conditions the median flow over the two falls is 506 cfs (USGS gage 
12442500, Similkameen River near Nighthawk, 1929-2008 as reported in FLA).   
 
The District filed a Final License Application for this new Project with the Federal Energy Regulatory 
Commission (FERC) in August 2008, and requested a 401 Water Quality Certification from the 
Washington State Department of Ecology (Ecology) in February 2010.  The District withdrew the request 
in February 2011 but re-applied on January 30, 2012.   Ecology granted a 401 Certification for the Project 
on July 13, 2012 (Order No. 9007).     
 
Several non-governmental agencies (hereafter referred to as the Appellants, including the Center for 
Environmental Law and Policy, American Whitewater, the Columbia River Bioregional Education Project, 
the North Cascades Conservation Council, and Sierra Club) have appealed the 401 Certification for the 
proposed Project.  They assert that by adopting the District’s minimum flow proposal, the Certification is 
inconsistent with the federal Clean Water Act and Washington State water pollution control laws, 
specifically failing to adequately assess alternative flow options for recreation and aesthetics.       

 
Confluence Research and Consulting (CRC) was asked to review the Project, the recreation and aesthetic 
values in the area, and related information collected and developed by the District or Ecology during 
FERC relicensing and the 401 Certification process.   CRC was asked to assess whether the District or 
Ecology developed sufficient information to justify the proposed Project’s aesthetic flow regime under 
Washington’s water certification guidelines, to suggest other information or studies that could have 
helped with aesthetic or recreation flow decision-making, and determine if the District’s minimum flow 
proposal would provide “reasonable assurance” that recreation and aesthetic values were protected.  
This report documents that review, which will support expert witness testimony in the hearing.   
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Methods 
 
Information in this report was developed from several sources and analyses, as described below.  For 
clarity, we have also provided summary maps and photos of the proposed Project and identified other 
recreation or aesthetic features discussed in the report.   

 

Study area  
 
Figure 1 shows the regional setting; Figure 2 provides a closer view of the Project area to identify Project 
or recreation features.  Figures 3, 4, and 5 are photos of the falls and surrounding area which help show 
the scale of recreation and aesthetic features.  
 
 
 

 
Figure 1.  Regional setting: Oroville, Enloe Dam, Similkameen Falls, and the Similkameen River Trail. 

 
  

20170907-5050 FERC PDF (Unofficial) 9/7/2017 10:19:02 AM



5 
 

Figure 2. Overview of proposed project and the two falls.   
      

 
Figure 3.  Overhead view of Dam Falls (left) and Similkameen Falls from river right side at about 660 cfs.     
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Figure 4.  Oblique view of Dam Falls and Similkameen Falls from river left side at about 700 cfs.     

 

 
Figure 5.  Front view of Dam Falls and Similkameen Falls at about 700 cfs. 
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Review of existing information 
 
CRC reviewed documents pertaining to recreation or aesthetic flow issues.  These were prepared by the 
District, its consultants, Ecology, and other agencies/ stakeholders during the FERC and 401 Certification 
processes from 2005 through 2012.  Types of documents are listed below.   

 Ecology guidance on setting flows in Washington State.  

 Study plans, reports, and memos.  

 District draft and final license applications.  

 Correspondence or meeting notes from the District, its consultants, Ecology, WDFW, and other 
agencies/stakeholders involved in the FERC or 401 Certification processes.  

 Comment letters from agencies/stakeholders and District or Ecology responses to comments. 

 Photos of the Dam Falls and Similkameen Falls at several flows.   
 
CRC also reviewed more general literature about flows, recreation, and aesthetics, including licensing 
documents for other dams where aesthetics of waterfalls were an issue.  They also interviewed a few 
individuals who participated in relicensing or 401 Certification meetings, or who had other experience or 
knowledge about Okanogan Valley or statewide recreation opportunities.  Specific documents or 
individual interviews are cited when they are relied upon for findings in this report.  
 

Fieldwork 
 
Both researchers visited the Enloe Project site on October 18 and 19, 2012, accompanied by Tom 
O’Keefe (American Rivers) and Rich Bowers (Hydro Reform Coalition).  The October 18 visit focused on 
the road-accessible river left side, and included meeting with Joseph Enzensperger, who collected 
photographs and video of the two falls through a range of flows during the summer and fall of 2012.  
The USGS reported a provisional mean daily flow of 675 cfs for October 18 for the upstream gage near 
Nighthawk, but flows during the afternoon visit (after accounting for travel time from the gage and 
hourly flow levels) were about 700 cfs.  A field estimate of the flow in the distinct river left channel (the 
modified channel that was cut for the 1903-1920 era powerhouse) was 30 to 45 cfs.   
 
The October 19 visit focused on the Similkameen River Trail and the river right side views of the falls, but 
included a second site visit to the river left side later in the day.  Bo Shelby also paddled a kayak in the 
bypass channel between the two falls.  The USGS reported a provisional mean daily flow of 577 cfs for 
October 19 for the upstream gage near Nighthawk, but flows during the morning and mid-day visit (after 
accounting for travel time from the gage and hourly flow levels) were about 600 cfs.  A field estimate of 
the flow in the distinct river right channel was 35 to 50 cfs.     
 

Hydrology information 
 
CRC reviewed USGS flow records and statistics for the Nighthawk gage for the entire period of record 
(October 1, 1928 to December 31, 2012).  This gage generally reflects the natural flow regime over the 
Dam Falls, in the bypass reach, and over Similkameen Falls.  Although basin inputs (groundwater or 
tributaries) between the gage and bypass reach may add more flow during higher flow periods, 
contributions during low flow parts of the year at issue in this hearing are generally less than 4% 
(District, FLA Appx. E.6.3, p. 11).  Gage information was used to estimate the months of the year in 
different flow ranges under the natural “existing condition” (no project) and for the proposed Project.  
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Photo Comparisons  
 
CRC assembled several photos of the two falls at different flow levels from photos in the FERC record; 
provided by the District, Ecology, or WDFW during discovery;  taken during CRC’s fieldwork; or taken by 
Joseph Enzensperger on specific dates under our general direction.  For ease of comparison, photos 
were sometimes cropped to match the perspective or scale of other photos in a series.  In all cases, we 
used flows for the USGS Nighthawk gage to describe the flow portrayed in photos.     
 
CRC also simulated additional photos of lower flows, using information from the modeled cross section 
in the Bunn Memo (Bunn, 2008), other photos at other flows, flows over similar waterfalls at other sites 
(e.g., Spokane Falls), and flows estimated in side channels during fieldwork at this site.  The mechanics 
of these simulated photos involved replacing a portion of visible whitewater in the falls in particular 
parts of the channel with concrete or rock textures. These simulated photos illustrate lower flows or 
release options, a strategy similar to photo simulations of the proposed tailrace, buildings, and 
dewatered dam used by the District in relicensing documents (District, FLA E8, 2008; District, May 29  
letter with supplemental visual resource information, 2009).   
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Decision Setting 
 
The State of Washington has several statutes related to instream flows to protect recreation and 
aesthetic values.  Without commenting on the historical or legal issues, we have identified relevant 
excerpts from hearings or trials about protecting recreation or aesthetic flows, and excerpts from 
agency guidance about assessing impacts from hydroelectric development during FERC licensing or 401 
Certification processes (Ecology and WDFW, 2003; Ecology 2005).  These describe our understanding of 
the context (or “decision setting”) for this report.   

 Ecology can “impose flow conditions in order to protect beneficial uses of a river as identified in 
state water quality standards” in a 401 Certification (PUD No. 1 of Jefferson County v. Department 
of Ecology, 511 U.S. 700, 1994).   

 Ecology can require minimum bypass flows in a 401 Certification to ensure “the waters will not be 
degraded so as to interfere with or injure existing beneficial uses.” (PUD No. 1 of Pend Oreille 
County v. Department of Ecology, 146 Wn. 2d 778, 821, 2002). 

 “Aesthetic enjoyment, which is a characteristic use, includes enjoyment of beauty” (Snoqualmie 
Indian Tribe v. Ecology, PCHB No.03-156 (Final Findings of Fact, Conclusions of Law and Order, April 
7, 2004)). 

 Ecology can set instream flows for any or all of the listed resources and values, and recognizes that 
some may “overlap” or “are often clearly related….for example, recreational boating flows for 
fishing, pleasure, and whitewater are consistent with navigational values.  Scenic values likewise 
support both aesthetic and recreational values” (Ecology and WDFW, 2003, p. 10).  

 Instream flow statutes require instream flow “protection” RCW 90.22.010 or “preservation” (RCW 
90.54.030(3)(a)) without specifically defining either term, but Ecology cites common dictionary 
definitions of “keeping from harm or injury” for both and requires “sufficient flows” for the  
“protection or preservation of fish, wildlife, scenic, recreation, navigation, water quality, and other 
environmental values…over the long term” (Ecology and WDFW, 2003, p. 10).   

 Ecology has developed a “narrative standard” rather numerical standard for recreation and 
aesthetics in hydropower water quality certifications (Ecology, 2005, p.26).  “Narrative criteria are 
implemented on a case-by-case basis to protect water quality and beneficial uses.” 

 A two-page section in the 401 Water Quality Certification for Existing Hydropower Dams Guidance 
Manual focuses on recreation and aesthetic issues (Ecology, 2005, pp. 53-54).  The section includes:  

o “Recreation and aesthetics (sight, smell, touch, and taste) are beneficial uses specifically 
protected in Washington’s water quality standards.”   

o Recognition of a “curvilinear relationship between instream flow and recreational benefits” 
(referred to as a “suitability curve”). 

o Examples of recreation activities that may be affected by flow or reservoir levels, including 
“motor boating, fishing, swimming, wading, rafting, canoeing, kayaking, inner-tubing, and 
aesthetic enjoyment.” 

o Recognition that evaluations (“preferences”) may be needed to assess how flows affect 
aesthetics.  “Water features are often valued for their aesthetic properties.  Beyond the mere 
presence or absence of water features, however, it also is possible to determine preferences for 
specific attributes of water features themselves (e.g., flow quantity, water clarity).” 
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o A list of “possible causes of impairment” that includes 1) “direct dam effects such as river 
hydraulics, water depth, velocity, wetted perimeter, and turbulence;” and 2) indirect effects to 
“in-channel features such as sinuosity, sediment movement, channel movement, gravel bars, 
and beaches.  Because of flow changes, there also may be changes to riparian vegetation, which, 
in turn, may affect the recreation experience.” 

o Example aesthetic impairments include “placing river flows through turbines,” and “other 
structural, operational, and indirect effects of dams on the senses.  Growth and decay of aquatic 
plants; fish kills, boats, litter, and human or pet waste…and other problems contributable (sic) to 
dams or dam operations can affect taste, touch, smell, and sight.” 

o Recognition that evaluative information from recreation users is important.  “A user-based 
survey provides an excellent means to get qualitative responses from the user community 
regarding river conditions.  It also offers the opportunity to query users about other aspects of 
the recreational opportunity in addition to instream flow.” 

o Recognition of specific elements in a “comprehensive recreational flow study” as described in 
“Instream flows for recreation: A handbook on concepts and research methods” (Whittaker et 
al., 1993):   
 Describe the resource.  
 Determine which resource attributes are important to each subcategory of recreation use.  
 Describe the hydrology—proposed, existing, and pre-project.  
 Describe the relationship between flows and physical conditions in the project setting.  
 Evaluate flow needs for specific opportunities (e.g., boating type, skill level).  
 Integrate flow needs for various opportunities.  
 Develop strategies to protect/provide flows.  

o Recognition that flows for recreation and aesthetics may need to be integrated with “flow needs 
for other values using an interdisciplinary approach.  Some accommodation among uses will 
likely be necessary because it is unlikely that any flow can simultaneously optimize the needs of 
all uses.” 

o The importance of involving the public when allowing “potentially visually controversial 
facilities.”          

 
Taken together, these guidelines require attention to recreation and aesthetic impacts of the proposed 
Project and suggest ways to collect and organize information.  For the rest of the report, we assess these 
issues and whether the information assembled by the District or Ecology provides “reasonable 
assurance” that the proposed aesthetic flow regime adequately protects the area’s recreation and 
aesthetic beneficial uses.   
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Findings 
 
This section of the report summarizes findings from our assessment of District and Ecology information 
and analyses.  The findings are organized in three sections: the resource, information and analysis 
issues, and summary conclusions.     
 

The Resource 
 
Following from Whittaker et al. (1993, pp. 9-11) and the Ecology recreation and aesthetic guidelines for 
water quality standards (Ecology, 2005, p. 54), a comprehensive study should explicitly describe an 
area’s recreation and aesthetic resource values as a prelude to assessing potential impacts or 
developing protection, mitigation, or enhancement (PM&E) measures.   
  

Dam Falls and Similkameen Falls are aesthetic features  
 
The Dam Falls is a waterfall created by the Similkameen River flowing over Enloe Dam’s concave 
spillway and the natural bedrock on both sides of the channel.  It produces a visually impressive “block 
falls” (Plumb, 1998), considerable sound, and mist (at higher flows).  At 54 feet tall and about 280 feet 
wide at its crest, this is a large waterfall on a river with typical spring flows over 6,000 cfs (May-June 
median flows) and dry season flows over 500 cfs (median monthly flow in September, the driest month).   
The dam is 93 years old and the river has flowed over it continuously since 1958 (55 years), when the 
existing powerhouse was decommissioned.      
 
The District and Ecology acknowledge the Dam Falls’ aesthetic benefits when discussing flows that will 
be provided during the 3.5 month high flow period (District 401 consultation meeting notes, Oct. 25, 
2010; Ecology 401 Certification, 2012, p.9; Caldwell Biological Rationale for 10-30 cfs flows, Aug. 2012; 
Gangemi direct, p.20).  They also concede the 10 / 30 cfs flow regime “dewaters” the dam during the no 
spill period (Demuth testimony, p. 6) and that this “would contribute little to the visible or audible 
values at the site” (Entrix, 2010, p. 23).  Proposed PM&Es also include constructing a trail on river left 
specifically to view the falls, including interpretive displays with photos of water going over the falls so 
summer dry-season visitors can see what the falls would look like (Demuth testimony, p.7).   
 
Is the Dam Falls part of the pre-Project condition that deserves protection?  A parallel situation is 
providing flows to protect the non-resident fish populations that have developed in the plunge pool 
below the dam.  Ecology is requiring flows to protect these fish resources, some of which might not exist 
without the dam or upstream reservoir (District analysis of bypass reach flows, Apr 2010).  It is our 
opinion that the Dam Falls would have similar “standing” as an aesthetic resource.   
 
Similkameen Falls is formed by the Similkameen River flowing over a horseshoe-shaped brink about 20 
feet tall.  At flows under about 1,500 cfs the falls is clearly “segmented,” (Plumb, 1998) with three 
distinct streams broken up by bedrock outcroppings.  At unusually low flows some of these may become 
dry, and at higher flows the three channels merge and resemble a block falls.  It is our opinion that 
Similkameen Falls is an aesthetic resource.    
 
Project effects on both falls.  During the roughly 8.5 drier months of the year, the proposed project 
would provide no flow over the Dam Falls, and only 10 or 30 cfs over Similkameen Falls.  This eliminates 
the Dam Falls, and reduces Similkameen Falls to a relative trickle, 6% or less of median dry season flows 
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(median monthly flows are higher than 500 cfs in Aug., Sep, and Oct).  This clearly impairs aesthetic 
attributes of both falls, including the width of wetted channel; the depth/thickness of the plumes; the 
power, sound, and mist of the falls; and the presence of three segments in Similkameen Falls.      
 
During the 3.5 months of higher water, flows would be reduced by up to 1,600 cfs.  This eliminates the 
highest peak flows, and through the entire period would reduce the power in the river, the amount of 
mist, or the depth/thickness of the falls in comparison to the natural flow regime.   
 
The plunge pool between the Dam Falls and Similkameen Falls is a third aesthetic feature in the bypass 
reach.  It is unlikely to change as much as the two falls as a result of the Project, but if flows are too low, 
Ecology has acknowledged the wetted pool width could shrink in size by half (Entrix, 2010), which may 
create “ancillary aesthetic effects such as increased algae blooms with low flows (Ecology 401 
consultation notes for July 1, 2009 meeting).   
 

Dam Falls and Similkameen Falls enhance recreation opportunities  
 
Literature shows that people enjoy flowing water in rivers (Shelby, Brown, and Taylor, 1992), and are 
often strongly attracted to whitewater cataracts and waterfalls in streams (Hudson, 2000).  Waterfall 
viewing is a flow-dependent activity (Whittaker and Shelby, 2002), where the quality of experiences may 
be particularly reliant on the presence of higher flows (Hudson, 2002).  Many other recreation 
opportunities are enhanced by aesthetics of landscape features such as waterfalls (Whittaker and 
Shelby, 2002).  While activities such as fishing, hiking, or picnicking in a river corridor are often possible 
at low flows, it is clear that they can be enriched by nearby sights, sounds, and feel (mist) of falling 
water.     
 
The Dam Falls and Similkameen Falls are dominant landscape features in the Similkameen River corridor 
between Nighthawk and Oroville, and are obvious attractions for visitors to the area (e.g., both falls are 
featured in the county brochure for the Similkameen River Trail).  The District recognizes this when 
noting the public “will have the opportunity to enjoy flows much greater than the prescribed minimum 
instream flows during….periods of spring runoff” (Gangemi testimony, p. 18), and by proposing an 
interpretive trail as a PM&E measure specifically to view the falls with more water (or during dewatered 
times, to view interpretive displays showing photos of the falls with more water) (Demuth testimony, p. 
7).  This indicates the falls are a focal point and enhance recreation opportunities.   
 

Recreation values are higher and use is greater than District/Ecology characterizations 
 
At the same time they acknowledge the falls as attractions, the District downplays their importance to 
recreation users by suggesting that “Similkameen Falls is not the primary aesthetic attraction on the 
SRT,” “seasonal decreases in flows at the distant Similkameen Falls will not detract from visitors’ 
experiences or reduce visitor use” (Gangemi testimony, p 24); the site does not “represent a high value 
recreation resource,” and the “attraction of the area has more to do with the historical significance of 
human occupation and use rather than the falls” (Danison testimony, p. 13).  Although no study has 
assessed the contribution of the two falls to overall recreation experiences, dewatering the Dam Falls 
and severely reducing flows in Similkameen Falls would clearly diminish the attractiveness of the area.  
We saw and talked to several visitors during our two-day field visit in Oct. 2012, and nearly all 
mentioned the falls or were observed taking photographs of them.     
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In a similar vein, the District downplays the level of existing and potential future use of the falls.  Data 
from other waterfall viewing areas such as Idaho’s Shoshone Falls (Jones, 2011) and Yosemite Valley 
(Whittaker et al., 2012) shows higher flows often attract greater use and waterfall guidebooks 
commonly encourage visitors to view falls at higher flow periods (Plumb, 1998; Hudson, 2002).  We 
expect similar effects would apply here. Based solely on our two-day site visit in late October 2012, we 
saw more use to the site than the 2006 recreation survey documented on most days during the peak 
recreation season, as well as considerable signs of use (e.g., user-created trails, user-created driftwood 
shelters, fishing litter, beverage containers, graffiti).   
 
On the river left side, use is limited by the poor condition of existing access roads, lack of signs, and 
limited publicity about the site.  A major finding from the recreation survey was visitor support for 
improved river access (District Recreation Needs Assessment, 2009).  The project proposes improved 
roads and additional recreation development that includes a camping and picnic area, an interpretive 
trail to a falls viewing area, and connecting trails between them all.  These will probably induce greater 
use than would be predicted from estimated population and demographic changes in the county and 
state (as predicted in the District Recreation Needs Assessment (2009)).   
 
On river right, the opening of the SRT in 2011 has created considerably more use than in 2006 when the 
Danison recreation survey was conducted.  We observed more use (5 vehicles parked at the Taber 
Trailhead at noon) over a four hour period on a cloudy cool weekday in late October than the 2006 
study documented on most days in the peak season.  Planned extension of the SRT allowing longer-
distance hiking to Nighthawk and through-hiking on the Pacific Northwest Trail (PNT) would further 
increase this use (the PNT is a 1,200 mile Congressionally-designated National Scenic Trail (2009) 
connecting the Continental Divide in Glacier National Park to the Olympic Peninsula coast).   
     
Finally, the potential for increased use from tourism is generally understated in District reports or 
testimony (Danison testimony).  In contrast, the recreation survey documents that 65% of visitors to the 
area were from outside the county.  This is a surprisingly high proportion for a resource the District 
claims is “remote” (Gangemi p. 14) or “represents a local recreational resource” (District Recreation 
Needs Assessment, 2009, p. 59).   In contrast, a 21 mile rail-trail in York County PA (with close access to 
the Baltimore and DC area populations) attracts only 39% out-of-county users (York County Trails, 2007) 
and the Ferry County WA rail-trail survey reports only 9% out-of-county users (Ferry County Rail-Trail, 
2013).  The Project area already attracts a majority of use from non-locals, and the SRT is likely to 
accentuate that in the future (particularly given the proposed 40 year license of the Project).    
 

Recreation investment and development will induce greater use   
 
The North Okanogan Valley has 18 lodging and 10 camping areas (Okanogan Country, 2013), and 
regional tourism development is likely to continue growing over the length of the Dam’s license (40 
years).  In recent years the county has seen more growth in retail trade, accommodation, food services, 
and construction associated with real estate development than traditional agricultural, mining, and 
manufacturing sectors (Headwaters Economics, 2012).  Okanogan County is actively developing 
recreation resources, including trails and nature viewing activities.  The county has recently completed a 
Draft Recreation Plan (Okanogan County, 2012) that describes substantial investment in several area 
trails, including enhancing the existing SRT and extending it to Blackhawk as part of the PNT.   
 
Across the border in Canada, the Okanagan Valley and the city of Osoyoos have been nurturing a 
reputation as the “Palm Springs of Canada” for the dry, warm climate and tourism (e.g., 26 hotels, 19 
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B&Bs, and 9 RV campgrounds in 2008) and retirement amenities (CanWest Media Works, 2013).  As 
these resident and tourism populations grow, there may be increasing “spillover” visitation across the 
border that will add use from adjacent US Okanogan communities (Okanogan Country, 2012).   
 
The SRT has already seen substantial investment, and the District has been a major contributor.  The 
donated girder bridge had an estimated value of over $1,000,000 and cost about $10,000 in transaction 
costs, while the District apparently provided over $50,000 in in-kind value to resurface the bridge for 
trail use (Danison testimony, p. 12).  This is admirable and indicates the District values the public 
benefits of these resources, but this is at odds with District claims that recreation use in the area is 
unimportant and unlikely to increase (FLA, Exhibit E.7, p E.7-25, 2008).  Initial total estimated costs for 
the 12.5 mile completed trail (not including the bridge’s value) are $1,200,000 (Okanogan County and 
BLM, 2011).  In the County’s current Draft Outdoor Recreation Plan (2012), estimates for new projects 
associated with the SRT (or its extension) include $800,000 for acquisition and improvements, and 
$107,000 for a restroom at the existing Oroville Trailhead (Okanogan County and BLM, 2011).  It seems 
unlikely that local communities would undertake such investments for unimportant resources or 
anticipated static use levels.    
 
Finally, designations like the PNT and Greater Columbia Water Trail are likely to increase publicity for, 
attention to, and use of the area, as the District acknowledges in its Recreation Needs Assessment.  This 
document, which includes revisions of the original recreation trends analyses in the DLA and FLA, 
concludes “the development of these trails would increase recreation visitation in the area, bringing in 
hikers, boaters, and possibly bikers.  The director of Pacific Northwest Trails estimated that 1,000 hikers 
per year will use the trail once it becomes a National Scenic Trail and expects 300-400 hikers on the 
Oroville to Nighthawk segment during the first year it is developed” (District Recreation Needs 
Assessment, 2009, p. 44).  If this prediction is accurate, it will nearly double annual recreation use in the 
area estimated in the 2006 study and FLA.  This supports use of the District’s “high growth” scenario.   
 
This information runs counter to Gangemi’s opinion (p. 6-7) about the limited appeal of the PNT and 
that “in the absence of [extension of the trail to Nighthawk], it is unlikely that visitation will increase 
substantially on the existing section of the trail in the near future.”  First, it seems likely that the trail will 
be extended sometime during the term of the Enloe license (40 years).  Second, we think the District is 
underestimating the power of long distance trail designations to induce occasional use of even 
fragmented trail segments.  Gangemi predicts small numbers of “through hikers” on the PNT until the 
trail develops a reputation, but we think far greater numbers will seek shorter day or overnight trail 
opportunities on a designated long distance route (similar to how the Pacific Crest Trail and Appalachian 
Trail attract many more users than just “through hikers”).    
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Information and analysis issues  
 
The District claims it has conducted sufficient analyses to address the flow-aesthetics issue, citing the 
“Bunn Memo” (Bunn, 2008) and aesthetic evaluations focused on buildings and facilities that included a 
simulation of “the view of the falls from near the pool below the falls” (Boettger testimony, p.30), 
discussed further below.  Other information from the District or Ecology included a recreation user 
survey, random photos of the falls, estimates of costs of aesthetic flows due to foregone power 
generation, and water temperature analyses of 10 and 30 cfs flows.  Specific information and analysis 
issues are described below.   
 

Flow-aesthetics studies should produce a flow evaluation curve  
 
Ecology’s guidelines for addressing aesthetic flow needs (Ecology, 2005) point to a curvilinear 
relationship between aesthetic quality and flow, and cite the need for such curves as discussed in 
Whittaker et al., (1993) and Whittaker and Shelby (2002).  Gangemi elaborates and accurately describes 
the concept: “aesthetic flow research indicates a sharp increase in approval ratings of aesthetics in the 
low flow range but minimal change in ratings as flows transition from low to medium to high” (Gangemi 
testimony, p. 21-22).  
 
We obviously agree, and have advocated that researchers, agencies, and stakeholders develop “flow 
evaluation curves,” sometimes called “suitability curves” (Whittaker et al., 1993; Whittaker et al., 2005).  
While it is preferable to develop curves from quantitative evaluations, we have also developed and used 
curves based on expert judgments.  Curves make evaluations explicit and transparent, and become a 
focal point for stakeholder discussions about agreement/disagreement, suitable PM&Es, or tradeoffs 
between aesthetics and power generation or other resources.   
 
Despite the District’s assertion that it has conducted flow-aesthetics analyses, neither the District nor 
Ecology has produced a single flow evaluation curve.  The only time a curve is mentioned is when their 
expert tells us it is important, or the Ecology manual encourages their development.     

 
Direct evaluations of actual or simulated conditions are most accurate  
 
The most obvious way to develop a curve is to have experts, stakeholders, and/or users evaluate flows 
directly (Whittaker et al., 1993; Whittaker et al., 2005).  Gangemi suggests this will not work for Enloe 
given 1) little ability to control flows for an onsite study, 2) the difficulty (“challenging if not impossible”) 
of representing lower flows with simulations, 3) limited user or stakeholder knowledge and sensitivity to 
flows; and 4) low recreation visitation (Gangemi testimony, pp. 4, 15-16).  He also disparages the idea of 
having focus groups evaluate flows because he presumes they can only do so onsite (and the project 
cannot manipulate flows for onsite evaluations).   
 
Gangemi confuses who should evaluate flows (focus groups are one choice) with what would be 
evaluated (onsite flows, actual photos, and simulated photos are three common choices).  In any case, 
neither the District nor Ecology had anyone besides their “experts” evaluate any flows, and those 
experts’ judgments were flawed (as will be discussed below).  Better evaluations typically involve more 
than one evaluator, reasonable visual representations of the appropriate range of flows, and flow 
evaluation curves to make evaluations explicit (these topics are further discussed below).        
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Evaluations from Upper Spokane Falls Study are a good example 
 
It is surprising Gangemi didn’t see the applicability of a study he observed.  The recent work at Upper 
Spokane Falls (CH2MHill, 2010) provides an excellent example of methods for conducting flow-
aesthetics studies (with some modifications necessary to fit the Enloe situation).  We agree that Upper 
Spokane Falls is a higher profile resource with considerably more visitation than Enloe, but how many 
people benefit from improved flows is a secondary issue discussed later in this report.   
 
The Spokane study evaluated a range of flows onsite and from photos (along with channel modifications 
to improve aesthetics).  The falls at the bottom of the South Channel is about 20 feet tall and 105 feet 
wide in a bedrock channel similar to Similkameen Falls, and the study evaluated a range of flows 
including “leakage” (about 30 cfs) and 400 cfs in the South Channel.  Figure 6 shows flow evaluation 
curves for South Channel, North Channel, and the entire falls taken together, based on photos taken as 
flows changed through the previous few months. The study suggests a reasonable range of flows to 
assess at Enloe (given a similar-sized channel and falls).  It also shows that the 30 cfs leakage flow 
produced unacceptable aesthetic quality in a channel 105 feet wide, casting substantial doubt that the 
District’s proposed 30 cfs flow would be acceptable in a wider (145 to 200 foot) channel like 
Similkameen Falls.   
 

  

Figure 6.  Flow evaluations in Upper Spokane Falls from photos; example photos                                                                     
show 400 cfs (top) and 30 cfs (bottom) in the roughly 105 foot wide South Channel. 
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Photo evaluations of existing flows are possible for Dam Falls and Similkameen Falls  
 
Gangemi asserts that Spokane-style evaluation techniques are not applicable at Enloe because the 
inoperative existing dam cannot control flows to produce photos that represent the relevant range 
(Gangemi testimony, pp. 4, 15-16).  But the Similkameen has experienced natural flow variations over 
several years that offer opportunities to collect a range of photos.  The District and Ecology conducted 
several studies of fisheries during low flow periods in 2006, and there have been other low flow periods 
since aesthetics became an issue in 2008 that offered opportunities to photograph a relevant range of 
flows.  The District and Ecology did not systematically photograph these flows, or assemble other photos 
in their possession.   
 
We have started this process (Figures 7 through 14) to show how it could be done.  We began by 
collecting existing photos found on the internet, photos the District or Ecology produced during 
discovery (they withheld photos from Cultural Resource Work Group field trips, and photos from a low 
flow visit during preparation for this hearing).  We also worked with a local resident in Oroville (Joseph 
Enzensberger) to take photos at a range of flows through summer and fall 2012.    

 

 

 

 

 

 

 

Figure 7.  Dam Falls with unknown low (leakage) flow from 1950s                                                               

(from Similkameen River Trail Facebook Page). 

 

 

 

 

 

 

 

 

Figure 8. 236 cfs on Sep 12, 2006 (from District fish studies).   
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Figure 9. About 365 cfs on Oct. 14, 2012.  From 
Joseph Enzensperger. 

Figure 10.  About 500 cfs on Sep 8, 2012.  From 
Joseph Enzensperger. 

Figure 11.  About 365 cfs on Oct 14, 2012.  From 
Joseph Enzensperger.   

Figure 12.  About 423 cfs on Sep 18, 2012.  
From Joseph Enzensperger. 

Figure 13.  About 600 cfs on Oct 19, 2012.  From 
Tom O’Keefe.  

Figure 14.  About 1,360 cfs on Nov. 15, 2012.  
From Joseph Enzensperger. 
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Photo simulations are possible for other important flows  
 
Gangemi correctly points out that photos in the natural range may not be sufficient to assess aesthetics 
of lower flows (the proposed 10 / 30 cfs flows are far below the lowest flows on record of 120 to 150 cfs, 
which generally occur during winter freezes).  But Gangemi is too pessimistic about simulations of these 
flows (which he labels “photo montages”).   
 
Using information from the lowest flow photos we have found, plus other information about wetted 
channel widths at different flows, we have developed simulations of both falls to illustrate lower flows 
or different release options (Figures 15-18).  They include: 

 A dewatered Dam Falls and Similkameen Falls as initially proposed by the District in the DLA (2007) 
as described by Boettger testimony (p.25). 

 A dewatered Dam Falls with the new crest gates as proposed in the 401 Certification, with 30 cfs in 
Similkameen Falls. 

 30 cfs in Similkameen Falls as produced by a “thin stream” down the face of the dam as discussed in 
consultation meetings between Ecology and the District (District 401 consultation meeting notes, 
Oct 11, 2010).   

 120 cfs flow in Similkameen Falls and over one-third of the Dam Falls.  This approximates the lowest 
natural flow recorded, provided as a release over part of the Dam Falls as discussed in summary of 
Bypass Flow Technical Memorandum (Entrix, 2010, p. 20).     

 
These simulations were based on careful scrutiny of existing photos at known flows, expert judgments 
about how water would be distributed through the rocks of the falls, modeling information from the 
Bunn memo, and limited onsite measurements during our October 2012 site visit or those reported 
from District or Ecology fieldwork.  They are provided as reasonable illustrations of the technique, not 
the ultimate depictions one might employ if charged with conducting a study (the accuracy of these 
simulations could be improved with onsite measurements at low flows and basic modeling of water 
surface elevations).  We would collaborate with stakeholders while developing simulations, explaining 
why simulations depict different flows as they do, and developing consensus about the simulations that 
are ultimately used.     
 
It is more challenging to simulate flows that are farther from those in existing photos, or that represent 
smaller contrasts.  However, we are confident simulations can distinguish flows “about 30 cfs” from 
those “about 120 cfs,” which can be compared to existing photos and limited measurements at about 
265 cfs (and higher).  This is sufficient to develop a reasonable flow evaluation curve, which is the goal.  
The result may not be perfect, but it is better than complaining that the task is so difficult, construction 
should proceed with no information about aesthetics of the 10/30 cfs flows the Project proposes to 
deliver (Gangemi testimony, p. 16).    
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Figure 15.  Simulated photo of Dam Falls and 
Similkameen Falls with 0 cfs flow (proposed in DLA). 

Figure 16.  Simulated photo of 0 cfs over Dam Falls 
and 30 cfs over Similkameen Falls. 

Figure 17.  Simulated photo of 30 cfs in “thin stream” 
over Dam Falls and 30 cfs over Similkameen Falls. 

Figure 18.  Simulated photo of 120 cfs over one-third 
of Dam Falls and over Similkameen Falls.   
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Empirical ratings can be used to produce flow evaluation curves  
 
With an array of photos through the appropriate range, one can systematically evaluate those flows.  
Quantitative evaluations on an acceptability scale provide a commonly-used format that has been well-
tested (Whittaker et al., 1993; Whittaker and Shelby, 2002).  The evaluators could be experts, a focus 
group or panel of stakeholders, recreation users, or even the general public.  In all cases, evaluations 
become transparent and are put on an empirical basis.  Analyses and graphics can help assess 
similarities or differences among evaluators.   
 
We have provided our own evaluations of the photos and simulations we assembled for the Dam Falls 
and Similkameen Falls (Figure 19).  We used the same evaluation scale as in the Upper Spokane Falls 
study, which included a 7-point acceptability scale (with a “marginal” mid-point), along with three higher 
evaluations (“good,” “excellent,” and “outstanding”) to acknowledge that the aesthetics of very high 
flows are outside the range at issue.   
 
Results show that flows of 30 cfs are rated unacceptable for both falls, because they cover only a small 
proportion of the bottom of the channel, provide little depth or power, and are unlikely to produce 
much sound or mist.  For the Dam Falls, evaluations improve substantially through 240 cfs, where a 2006 
photo shows good coverage across the entire dam and some power in the falls.  Above this point, 
coverage and power in the Dam Falls does not improve as dramatically through 700 cfs (the highest flow 
we have personally seen on site).  The curve shows that flows over the Dam Falls become marginally 
acceptable about 175 cfs, and are moderately acceptable (6 on the scale) by 250 cfs.     
 
At Similkameen Falls, flows are concentrated in deeper channels and it takes more water to spread out 
across the full width of the channel.  As the literature would predict, however, ratings improve 
substantially as the three channels fill and water falls over more of the horseshoe-shaped brink.  The 
curve shows that flows over Similkameen Falls become marginally acceptable about 350 cfs, and are 
moderately acceptable (6 on the scale) about 450 cfs.    
  
Readers need not agree with our evaluations or the curves they produce, just as one may not agree with 
the District’s expert (Bunn), Ecology’s expert (Caldwell), or the expert-based VRM evaluations of 
facilities.  But our evaluations are transparent and are offered as only one of several that should be 
collected, unlike evaluations from Ecology and the District which are difficult to assess and essentially 
presented as a fait accompli.  Showing evaluations for specific flows (and the full curve connecting them) 
invites stakeholders to make their own ratings and discuss similarities or differences.      
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Figure 19.  Whittaker and Shelby’s expert judgment flow evaluation curves for                                                                                            

the Dam Falls and Similkameen Falls based on photos and simulations. 

 
Collaboration can be used to improve evaluations  
 
A goal in an aesthetic study is to represent evaluations of all relevant groups.  In a low controversy 
situation, a single expert’s opinion may be sufficient, but in more contentious settings it makes sense to 
involve concerned stakeholders and possibly recreation users or the general public.  This allows 
empirical analysis to explain similarities and differences.   
 
In the Upper Spokane Falls study (CH2MHill, 2010), which evolved from a settlement of 401 certification 
litigation, 22 stakeholders formed the evaluation panel.  There was representation from the utility, state 
and federal agencies, several non-governmental organizations (including CELP, a party to this litigation), 
and consultants for various “sides” concerned about the issue (including ourselves and John Gangemi).  
In quantitative evaluations and focus groups, there was considerable agreement about the aesthetic 
evaluations for different flows.  Focus group discussions were particularly powerful in creating 
transparency (opinions were on display and ratings had to be explained).   
 
Gangemi dismisses the focus group approach without seeming to recognize the collaborative value of 
this process.  Convening stakeholders with potentially opposing views, evaluating photos and 
simulations together, and learning about similarities and differences is what’s important.  Neither the 
District nor Ecology ultimately pursued this direct approach, even though they considered the idea in 
July 2009 (Ecology consultation meeting notes for July 1, 2009). 
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Other examples of waterfalls over dams with aesthetic flows  
 
Aesthetic flows for a dam are not unprecedented; other minimum-flow bypass reaches produce 
waterfalls over dams.  For example, 200 cfs is required during daylight hours over Lower Spokane Falls, 
where part of the falls is formed by the diversion dam (Figure 20).  At Post Falls on the Spokane River in 
Idaho, 46 cfs is required on weekends during the summer over a combination of dams and natural falls.  
For the Upper Collinsville Project on Connecticut’s Farmington River, a suitability study (GZA 
GeoEnvironmental, Inc., 2011) recommends minimum flows over the scenic low head dam that maintain 
a 6 inch “veil flow” in spring and a 2 inch veil flow during the drier parts of the year (reducing turbine 
design flow by 500 cfs).   
 

Figure 20.  Monroe Street Dam/Lower Spokane Falls at low (left) and high flows (right). 

 
 
Traditional desktop recommendations  
 
An instream flow specialist for WDFW (Beecher) calculated instream flow recommendations for the 
bypass reach based on traditional desktop methods (Tennant, 1976; Hatfield and Bruce, 2000).  
Primarily focused on fish habitat concerns, the Tennant Method provides “rule of thumb” estimates of 
flow needs as a percentage of a river’s mean annual flow (e.g., 30% is good habitat, 60% is excellent to 
outstanding” etc.).  Tennant has claimed that the 30% and 60% estimates are also relevant for general 
recreation uses, a simple idea that has some usefulness (Whittaker et al., 1993; Shelby and Jackson, 
1991). 
 
For the Similkameen with a mean annual flow of 2,238 cfs (at Blackhawk gage), Beecher identifies 
“severe degradation” and “poor or minimum” habitat would occur below 228 cfs, and flows between 
457 and 1,826 cfs provide “fair,” “good,” “excellent,” “outstanding,” or “optimum” conditions in 
different seasons (Beecher, 2009).  The Tennant 30% and 60% rules for recreation come to 671 and 
1,370 cfs respectively.  Beecher also cites flows from Ptolemy (20% of MAF or 457 cfs) and Hatfield and 
Bruce (475 cfs to 800 cfs for different life stages of rainbow trout).  Beecher recommends 465 cfs 
minimum, plus some diversity of flows through the year.   
 
Desktop “rule of thumb” estimates are easy to calculate and help suggest a range of flows to consider, 
but more specific information usually improves recommendations.  That said, these flows are 
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considerably higher than the District’s 10 / 30 cfs proposal, and they fit with physical characteristics of 
the bypass channel (where it probably takes 450 to 700 cfs to fill the bottom of the channel).  This also 
fits with Ecology’s “toe-width method,” which uses a single cross section to estimate the flow that 
covers the full bottom of the channel (the width of the channel from the toe of one bank to toe of the 
other)( Ecology and WDFW, 2003).  This can’t be confirmed because Ecology did not conduct a cross 
section (they tried, but didn’t have the right equipment on the days they visited) (Interrogatory 
response from Ecology, Dec 5, 2012).   
 
In any case, it appears that Beecher was persuaded to focus on narrower fish issues and ignore 
aesthetics (cite emails that document).  In general, flows higher than the 10/30 cfs proposal apparently 
cost too much in foregone power generation revenues given the District’s pre-determined PM&E 
package (Boetgger testimony, p. 33-34).   

 
The District claims two “aesthetic analyses” address flow issues  
 
1.  Bunn Memo (2008)  
Calling this an aesthetics study is probably a misnomer.  It is actually a memo with two pages of text, 
three modeling/engineering references, a one-page modeled cross section, and four pages of 
hydrographs.  It appears that no fieldwork was conducted for this analysis, and there is no evidence that 
the memo reached Ecology (they were asking for cross section information in July 2009; Ecology 401 
consultation notes July 1, 2009).   
 
2. Aesthetic Resources Study (2008) 
This more elaborate study (28 pages in FLA appendix) focused on landscape-level assessments of how 
proposed project facilities (e.g., fences, buildings, dam, tailrace, transmission lines) will look.  This is 
important, but not relevant to aesthetics of flows over the Dam Falls or Similkameen Falls.       

 
Bunn Memo analysis of Dam Falls aesthetic flows is theoretical, has no aesthetic criterion  
 
The District accepted some responsibility for 
providing aesthetic flows over Dam Falls, asking 
Bunn to calculate a minimum flow to accomplish 
this.  Using office-generated engineering 
calculations based on weir formulae (and no 
field measurements), Bunn estimated the flow it 
would take to cover the dam at a depth of 2.4 
inches and provide “nappe separation” (aeration 
to make the water turn white; see Figure 21).  
There is no rationale for the implicit aesthetic 
criteria used here.  Why is 2.4 inches over the 
dam a suitable depth?  Why is minimal nappe 
separation “aesthetic?”  
 
In spite of this opacity, it is interesting that Bunn’s criteria (a uniform depth of 2.4 inches and aeration) 
result in his version of “the amount that it takes to cover the bottom of the channel” (in this case, the 
dam face).  By his calculations, 80 cfs will accomplish this, but even that flow was apparently too high, 

Figure 21.  The Dam Falls at 700 cfs showing nappe 
separation (where falling water becomes aerated). 
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and dropped from further consideration by the District.  In addition, there is no evidence that Ecology 
saw or heeded information in the Bunn Memo.   

 
Bunn Memo analysis of Similkameen Falls aesthetic flows is not based on field measurements 
 
The Bunn Memo presents a channel cross section and then models water surface elevations for 20, 40, 
80, 120, and 300 cfs flows.  In citing this as an important analysis, Gangemi assumes the cross section 
came from an onsite measurement.  However, Bunn recalls building cross section data from a satellite-
based contour map, and could not specify the location of the cross section (aside from “perpendicular to 
the current” (personal communication, 2013).  Given the horse-shoe shape of the brink of Similkameen 
Falls, the tangent that represents the cross section is obviously important.  This makes all subsequent 
analysis highly theoretical and potentially inaccurate.  For example, the Bunn Memo shows all three 
deeper channels have water at 80 cfs and 120 cfs, but photos from 236 cfs in Sep 2006 show no water in 
the river right channel.   

 
Bunn Memo for Similkameen Falls uses a questionable aesthetic criterion  
 
The Bunn memo says even the lowest flows produce visible whitewater, implying (with no citation or 
rationale) this is some sort of aesthetic standard.  Gangemi agrees by asserting that “flows with 
contrasting visible differences such as turbulent water (i.e., whitewater) would be present for viewing 
even at very low flows – at flows lower than 30 cfs flow (sic) that is currently proposed….based on these 
results…,aesthetic flows were not an issue in the bypassed reach” (Gangemi testimony, p. 10).  This 
“white water” criterion is not based on any literature we know of, it does not fit with the “cover the 
bottom of the channel” rationale in the literature (Whittaker & Shelby, 2002), and is not supported by 
“totally unacceptable” evaluations of 30 cfs leakage flows at Spokane Falls.  One can produce visible 
water that is white from a faucet disbursing 2.2 gallons per minute, which is only 5/1,000s of a cfs. 

 
Bunn’s Similkameen Falls modeling shows 30 cfs wets very little of the channel 
 
Even given the flaws in this desktop technique (see above), the Bunn memo indicated that lower flows 
fill very little of the channel.  Figure 22 shows the modeled cross section (looking downstream) near the 
brink of the falls with Bunn’s estimates of how 20, 40, 80, 120, and 300 cfs fill the channel (blue lines).  
Figure 23 shows the water surface width of filled channel for each flow.  The green line has been added 
to show the water surface width when all the mid-channel rocks are covered (147 feet wide, with the 
falls about 19 feet above the lower pool), and the blue line has been added to show the width at roughly 
the ordinary high water channel (about 196 feet wide, with the falls about 21 feet above the lower 
pool).   
 
Bunn’s results show that 30 cfs would produce a stream above the falls only about 12 feet wide, while 
120 cfs would be about 39 feet wide, and 300 cfs would be about 99 feet wide.  These data show 
substantial improvements in “filling the bottom of the channel” with each of the flow increments, 
suggesting that aesthetics are increasing substantially based on this criterion from the literature.  We 
think modeling higher flows would show smaller gains in channel coverage from 450 to 650 cfs 
(illustrated by the dotted purple line).  This analysis would benefit from including a typical low flow of 
500 cfs, which is a more useful reference point than 300 cfs (the 95% exceedence level) for the issues 
under consideration here. 
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Figure 9.  Bunn cross section for 20, 40, 80, 120, and 300 cfs with channel widths at key water surface elevations.  

 

 
Figure 10.  Graphing wetted channel widths vs. flow from Bunn Memo results.   

? 
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Monetary costs of providing flows are not aesthetic criteria 
 
The Bunn Memo calculates the costs of providing 20, 40, and 80 cfs for 12 hours per day from July 
through October (Bunn, 2008).  This shows the District is interested in the monetary costs of aesthetic 
flows, but does not show how the information is to be used.  While the assumptions in those 
calculations are different from the District’s current proposal, calculations show that 80 cfs would cost 
about $53,500 annually.   This is apparently too high, given the 30 cfs and shorter mid-July to mid-
September time period in the District’s pre-determined PM&E package (Boetgger testimony, p.33-34).   
 
Monetary costs are important, but they are not the appropriate criteria for evaluating aesthetics of 
flows.  The initial goal of a flow-aesthetic study is to determine how aesthetics change through the flow 
range.  After specifying acceptable aesthetics, a second level analysis focuses on the tradeoffs of 
providing flows for different resources including aesthetics, recreation, fish, or power generation.     
 
Aesthetic flows need not be available 24-7 to benefit visitors, so there may be creative ways to provide 
aesthetic flows that minimize lost power, or avoid temperature impacts to fish.  The District/Ecology 
show some interest by considering options for engineering smaller releases (District Nov. 10, 2010) and 
providing aesthetic flows for shorter periods (e.g., holidays and weekends) (Pratt, May 11 email to Pat 
Irle, 2009), but these are eventually dropped without explanation of effects on aesthetics.  It is 
challenging to develop such alternatives without knowing the flow-aesthetics relationship.   
 

Landscape level evaluations of facilities are not relevant for aesthetics of flows 
 
The District conducted a landscape aesthetics analysis using the BLM VRM system (District FLA 
Aesthetics appendix, E8, 2008).  This is an expert-based system that rates natural and human-built 
features at the landscape scale (foreground is 3 to 5 miles) and then assesses the degree of contrast.  
“Key Observation Points” (KOPs) are used in a desktop analysis that determines which facilities are 
visible from those places.   This is useful for assessing proposed facilities (buildings, fences, transmission 
lines, etc.), but it did not address aesthetics of flows over Dam Falls or Similkameen Falls.  Several issues 
are listed below for completeness.  
 

 Several simulations show considerable (but unspecified) flows over Dam Falls and Similkameen Falls, 
even though those flows would not be present  8.5 months of the year. 

 The landscape evaluations were conducted by a single expert, and involved no input from 
stakeholders, users, or the public. 

 There are no KOPs on the river right side, where the new SRT and the planned SRT extension provide 
Falls viewpoints important to visitors.   

 Of all the simulations, only two show potential altered flows, and these are only for the dam.  There 
are no simulations of 10 or 30 cfs in Similkameen Falls.   

 The VRM system’s focus on landscape-level evaluations with a foreground scale of 3 to 5 miles is too 
far away for assessing flow differences in Dam Falls and Similkameen Falls.   

 Some of the photo simulations were unrealistic or used questionable base photos.  Examples 
include: 
o No depiction of the proposed flow valve and 70-foot arcing water jet that would provide 10/30 

cfs flows. 
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o Inaccurate location of the tailrace in the simulation for KOP 7 (District, May 29 supplemental 
information on Visual Resources, p. 8), compared to the top view schematic of the proposed 
Project.   

o Waterfalls at the end of the tail race which probably will not be present (because head would be 
lost).   

o Water going over a log jam in the tailrace.   
o Dam crest gates missing (except some shown in one simulation). 
o Snow or ice in base photos (when most recreation use will occur in warmer seasons). 
o No “water stains” or algae blooms on the dewatered dam face from potential crest gate leakage 

(the District estimates 2 cfs). 
 
These flaws give reason to question the landscape evaluations, and recognize they are no substitute for 
direct evaluations of a range of flows over the Falls.  Agencies and NGOs drew similar conclusions in 
their comments (BLM, 2008; NPS Feb and Oct, 2008; Hydro Reform Coalition, 2012).   

 
2006 Recreation survey issues 
 
The District conducted the Danison recreation user survey in the summer in 2006 (Danison testimony).    
Findings were adequately summarized in a report that was included in an appendix of the FLA.  Findings 
appear useful to profile existing use and describe some additional recreation management issues.  But 
the study had some weaknesses and didn’t directly address flow-recreation issues, summarized below 
for completeness. 
 

 Low existing use in 2006 on the river left side is not surprising given poor access to the site.  The 
roads to the dam parking area are rutted, can be wet in spring and early summer, and are poorly 
signed.     

 The study showed little use along the abandoned railroad grade on river right because the bridge 
across the river was not public and the SRT did not exist (it opened in 2011).   

 The survey ignored potential winter and spring use.  Current access is poor in winter, but the SRT 
provides winter recreation opportunities.   

 The survey did not include “viewing the falls” in the list of recreation activities in the area or directly 
ask about their importance as attractions, providing no basis for Gangemi’s or Danison’s assertions 
that the falls are unimportant to current users.   

 The survey had no evaluative questions about… 
o Aesthetic evaluations of specific flows (from photos or simulations) for the two falls.   
o Changes in development levels from new project buildings, inlet, tailrace, transmission lines, or 

fences that may frame the landscape in which flow-aesthetics evaluations might be made.    

 There were no questions about favored seasons, days of the week, or times of day, which might 
help determine when aesthetic flows should be provided (if given a water budget).   

 
In spite of these flaws, the survey documented that 65% of visitors are tourists (people who live outside 
the county).  It also showed considerable diversity in recreation activities, and documented substantial 
support for additional access to the river.   
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Flow aesthetic issues were raised in sufficient time to address the issue  
 
The District’s Cultural Resources Work Group raised the issue of flow-related impacts on aesthetics in 
spring 2007 (Demuth direct testimony, p. 9).  Several stakeholders and agencies registered stronger 
concerns and requested specific studies about the issue after reviewing the DLA in November 2007 
(NPS, Feb. 2008; DNR, 2008; BLM 2008).  A year and half later (July 1, 2009 401 consultation meeting 
notes) indicate that direct evaluations of flows in photos or simulations were contemplated by District 
and Ecology, Demuth’s testimony indicates that landscape aesthetics concerns led to additional PM&Es 
(e.g., the interpretive trail to a falls viewing area with interpretive displays showing photos of the falls 
with water in them).  This suggests that the District and Ecology had sufficient time to conduct better 
evaluations or collaborate with stakeholders about aesthetics issues.   
 
It is common in a Traditional Licensing Process for the utility to develop and then support some ideas 
about impacts and the size of PM&E packages that would address them.  The problem comes when 
stakeholders don’t learn about specific project proposals or recognize an important impact until the DLA 
comes out.  By this time, a pre-determined PM&E package may have been worked out, and it is more 
challenging to bring in other measures (as related by Boettger (p-33-34).  In the Enloe case, it seems that 
several agencies and NGOs did not discover how low the minimum flow would be until the DLA, and 
they immediately asked for more information about impacts on aesthetics.  The District has consistently 
refused to conduct the obvious aesthetics study, presumably because they are unwilling to consider any 
flows higher than the proposed 10 / 30 cfs regime.  They have instead defended the predetermined 
proposal.      
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Summary conclusions 
 

1. Flows have a profound effect on the aesthetics of Dam Falls and Similkameen Falls. 

2. The proposed 10/30 cfs flow requirement does not protect the aesthetics of Dam Falls or 
Similkameen Falls.  Thirty cfs is a 94% reduction of the 500 cfs natural low flow typically found 
during dry months of the year, and doesn’t come close to filling the bottom of the channel.  A flow 
evaluation curve based on photos of Similkameen Falls (produced in this report) shows that 
marginal aesthetic flows start at about 350 cfs and become totally acceptable by 450 cfs; for the 
Dam Falls, marginal aesthetic flows start about 150 cfs and become totally acceptable by 350 cfs.   

3. The District studied some flow-related issues, including fisheries, water temperatures, and monetary 
costs.  Although important for other issues, these analyses failed to address the effects of flows on 
Dam Falls and Similkameen Falls, and are therefore beside the point.   

4. Agencies and stakeholders identified aesthetics of flows in the bypass reach as an issue, and 
specifically requested studies that evaluated relevant flows based on visual representations (such as 
photos).  This was done at a reasonable time in the FERC and 401 Certification processes. 

5. Ecology has required minimum flow conditions for aesthetics on other projects based on 
information from appropriate studies.    

6. Although the District responded to some requests for information regarding aesthetics (e.g., by 
producing additional simulated photos of facilities), they refused to conduct a study that directly 
evaluated aesthetics of the appropriate range of flows based on reasonable visual representations. 

7. An appropriate flow-aesthetics study for the Dam Falls and Similkameen Falls would include flow 
evaluations of a reasonable range of actual or simulated photos of different flows, output in the 
form of flow evaluation curves, and stakeholder involvement.   

8. The District produced two documents regarding aesthetics, but one was an office/engineering 
formula-based memo and the other was focused on landscape-level assessments and facilities.  
Neither specifically evaluated aesthetics of the appropriate range of flows in Dam Falls or 
Similkameen Falls using reasonable visual representations. 

9. As mitigations for dewatering Dam Falls and Similkameen Falls, the District has offered spill flows 
mostly outside of the peak recreation season, a trail and Falls viewpoint on river left, and 
interpretive signs with photos of water going over the falls (so summer dry-season recreation 
visitors can see what Dam Falls and Similkameen Falls should look like).  These are poor substitutes 
for the aesthetic benefits provided by flows over the Dam Falls or Similkameen Falls.   

10. Dam Falls, Similkameen Falls, and the surrounding area are important recreation and aesthetic 
resources.  This conclusion is obvious at face value when visiting the site, but it is supported by 
investments in the area (such as the Similkameen River Trail) and the local and regional 
commitment to recreation and tourism.  The continued development of the SRT on river right, plus 
any improvements to access or recreation facilities on river left, will increase the use and value of 
these resources. 

11. It is important to “balance” uses of river flows, but only as a second-level assessment after we know 
how each resource is affected by flow.  The District and Ecology pre-determined the adequacy of the 
10/30 cfs flow regime without documenting the effects of flows on aesthetics of Dam Falls and 
Similkameen Falls, and then refused to seriously consider other aesthetic flows in the reasonable 
range. 
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12. In “balancing” uses, knowing how flows affect aesthetics of Dam Falls and Similkameen Falls allows 
realistic assessment of trade-offs.  For example, if 350 cfs produces higher quality aesthetics, it is 
possible to consider appropriate seasons, days of the week, or times of day that would best utilize a 
“water budget.” 

13. A new study focused on aesthetics could determine effects of flows on Dam Falls and Similkameen 
Falls, and how these falls fit into the broader context of recreation resources in the area. 
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Appendix A.  Qualifications to testify 
 

Names and occupations of researchers 
 
Bo Shelby 
Professor, Department of Forest Ecosystems and Society, College of Forestry, Oregon State University 
President, Confluence Research and Consulting 
3600 NW Thrush, Corvallis, Oregon 97330 
 
Doug Whittaker 
Senior researcher and planner, Confluence Research and Consulting 
6324 Red Tree Circle, Anchorage, Alaska 99507 
 

Summary of experience and qualifications 
 
Confluence Research and Consulting conducts studies or planning projects related to natural resource 
use and management, often with a focus on recreation in river settings.  The firm’s researchers, Bo 
Shelby and Doug Whittaker, have been involved in more than a hundred recreation studies or planning 
projects for federal, state, local, non-profit, or private organizations across the country.  They have also 
been expert witnesses in judicial proceedings, and have conducted training programs on flows and 
recreation, recreation planning, and river management for multiple local, state, and federal agencies.  
 
CRC has particular expertise with flows for recreation and aesthetics, navigability determinations, visitor 
impact management, and capacity in river recreation settings.  In conducting projects, they have 
developed and applied “state-of-the-art” concepts and planning frameworks; developed or improved 
methodological approaches; and applied findings to help make better management decisions.   
 
Skills include:  study plans; field reconnaissance; surveys and associated databases; statistical analyses of 
social and resource data; clear graphics of critical findings; presentations that highlight implications of 
critical findings; report writing; meeting facilitation; and working within complex and contentious 
decision processes that involve multiple stakeholders and agencies.     
 
Bo Shelby, PhD. has over 35 years of research experience studying natural resource use and 
management, and has published hundreds of reports and journal articles. He is nationally recognized as 
a leading recreation researcher, well known for his work on capacity, visitor impacts, recreation use 
conflicts, and instream flows for recreation.  Dr. Shelby is a professor in the Department of Forest 
Ecosystems and the Natural Resources Program at Oregon State; he has a PhD. in sociology from the 
University of Colorado. He is based in Corvallis, Oregon.  A complete CV is available separately.   
 
Doug Whittaker, PhD. has over 25 years of experience working on natural resource issues as an outdoor 
recreation planner with the Bureau of Land Management and National Park Service or as a researcher/ 
consultant.  He has published dozens of reports and journal articles, and has made presentations at 
symposia and conferences across the country.  His work is focused on instream flows for recreation, 
navigability, capacities in recreation settings, crowding, use conflicts, and attitudes toward urban 
wildlife.  Dr. Whittaker has a PhD. in human dimensions of natural resources from Colorado State 
University.  He is based in Anchorage, Alaska.  A complete CV is available separately.   
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Summary of involvement in this project/hearing process 
 
Whittaker and Shelby were first contacted in mid-May 2012 but were not engaged at that time. They 
received an introductory email about the project and some related information on August 16, 2012 from 
Rich Bowers, CELP member. A scope of work for the project was first initiated on August 23, 2012.  They 
began reviewing documents and/or conducting interviews with people familiar with the site shortly 
afterward.  Whittaker and Shelby visited the Similkameen River in the vicinity of Dam Falls and 
Similkameen Falls on Oct 18 and 19, 2012.   
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Appendix B.  Exhibits 
 
To be supplemented at the close of discovery. 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Enloe Hydroelectric Project 

  
Public Utility District No. 1 of Okanogan 

County, Washington 
  
  

  
Docket No. P-12569-014 

 
 

REQUEST FOR REHEARING OF AMERICAN RIVERS, AMERICAN WHITEWATER, 
CENTER FOR ENVIRONMENTAL LAW AND POLICY, COLUMBIANA, METHOW 
VALLEY CITIZENS COUNCIL, SIERRA CLUB–WASHINGTON STATE CHAPTER, 

AND TROUT UNLIMITED OF THE FEDERAL ENERGY REGULATORY 
COMMISSION’S ORDER GRANTING STAY AND DENYING MOTION TO 

INTERVENE IN THE ENLOE HYDROELECTRIC PROJECT 
 

Pursuant to 18 C.F.R. § 385.713, American Rivers, American Whitewater, Center for 
Environmental Law and Policy (CELP), Columbiana, Methow Valley Citizens Council, Sierra 
Club–Washington State Chapter, and Trout Unlimited (collectively, “Conservation Groups”) 
request rehearing of the Federal Energy Regulatory Commission’s (“Commission”) “Order 
Granting Stay and Denying Motion to Intervene” in the Enloe Hydroelectric Project.  See 
eLibrary no. 20170920-3031 (Sept. 20, 2017).  
 

I. 
BACKGROUND 

 
 On July 9, 2013, the Commission issued an original license to the Public Utility District 
No. 1 of Okanogan County (“Okanogan PUD”).  License Article 301 required Okanogan PUD to 
commence construction by July 9, 2015.  On March 19, 2015, Okanogan PUD requested a two-
year extension of the deadline to commence construction, stating that it needed more time to 
resolve pending litigation regarding state water rights necessary to operate the project and 
because of conflicting internal and budgetary constraints.1  The Commission granted the 
extension on July 31, 2015, extending the deadline to July 9, 2017.2  

																																																													
1  Pub. Util. Dist. No. 1 of Okanogan Cnty., letter to FERC re: Request for Extension of the Commencement 
of Construction Deadline for the Enloe Project, Project No. 12569, (March 19, 2015) (eLibrary Accession No. 
20150319-5057). 
 
2  Pub. Util. Dist. No. 1 of Okanogan Cnty., (July 31, 2015) (Order Granting Extension of Time Pursuant to 
Article 301) (FERC Project No. P-12569, eLibrary Accession No. 20150731-3032). 
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 On June 22, 2017, Okanogan PUD requested a stay of the extended deadline to 
commence construction.3  The Commission did not publicly notice the request, seek comments, 
or solicit interventions. Conservation Groups sought to intervene in the proceeding, and 
submitted comments in opposition to the request.4    
 
 On September 20, 2017, the Commission issued the Order Granting Stay and Denying 
Motion to Intervene (“Order Granting Stay”).  This rehearing request follows. 
 

II. 
STATEMENT OF ISSUES 

 
Issue 1.  Did the Commission abuse its discretion in denying the Public Interest Groups’ 
Motion to Intervene? 
 
We intend to rely upon the following authorities in support of our argument. 
 
Statutes 
 
5 U.S.C. § 706(2)(A) 
 
16 U.S.C. § 799 
 
16 U.S.C. § 806 
 
16 U.S.C. § 825(g)(a) 
 
16 U.S.C. §825l 
 
16 U.S.C. § 825l(a) 
 
16 U.S.C. §1536(a)(2) 
 
Regulations 
 
18 C.F.R. §385.214 
 
 

																																																													
3  Pub. Util. Dist. No. 1 of Okanogan Cnty., (June 22, 2017) (Request for Stay of the Commencement and 
Completion of Construction Deadlines) (eLibrary Accession No. 20170622-5125). 
  
4  American Rivers et. al, Comment on Okanogan PUD No. 1’s Request for Stay and Center for 
Environmental Law and Policy et. al. Motion to Intervene (September 7, 2017) (eLibrary Accession No. 20170907-
5050). See also American Rivers et. al. Request to Publicly Notice Okanogan PUD No. 1’s Request for Stay and 
Motion to Intervene (August 2, 2017) (eLibrary Accession No. 20170802-5121). 
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U.S. Supreme Court Cases 
 
Burlington Truck Lines v. United States, 371 U.S. 156, (1962) 
 
Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984) 
 
Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983) 
 
Circuit Court Cases 
 
California ex rel. Lockyer v. F.E.R.C., 60 F. App'x 23 (9th Cir. 2003) 
 
California Trout v. FERC, 572 F.3d 1003 (2009) 
 
FERC Decisions 
 
Amerenue, 129 FERC ¶ 61027, 61146 (Oct. 15, 2009) 
 
City of Tacoma, Washington, 109 FERC ¶ 61318, 62518 (Dec. 21, 2004) 
 
Merimil Ltd. Partn., 115 FERC ¶ 61087, 61295 (2006) 
 
Pub. Util. Dist. No. 1 of Okanogan Cty., Washington, 144 FERC ¶ 62018, 64063 (July 9, 2013) 
 
Issue 2.  Does the Commission Have The Authority to Grant a Stay of the Deadline to 
Commence Construction?  
 
We intend to rely upon the following authorities in support of our argument. 
 
Statutes 
 
5 U.S.C. § 705 
 
16 U.S.C. § 799 
 
16 U.S.C. § 806 
 
Regulations 
 
18 C.F.R. § 4.200 
 
18 C.F.R. § 4.201 
 
18 C.F.R. § 4.202 
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18 C.F.R. § 385.2008 

 
Court Cases 
 
Safety–Kleen Corp. v. Envtl. Prot. Agency, 1996 U.S. App. LEXIS 2324 (D.C. Cir. Jan. 19, 
1996) 
 
Sierra Club v. Jackson, 833 F. Supp. 2d 11 (D.D.C. 2012) 
 
Silverman v. Eastrich Multiple Inv’r Fund, L.P., 51 F.3d 28  (3d Cir. 1995) 
 
State v. United States Bureau of Land Mgmt., No. 17-CV-03804-EDL, 2017 WL 4416409 (N.D. 
Cal. Oct. 4, 2017) 
 
FERC Decisions 
 
City of Seattle, Washington, 12 FERC ¶ 61,010 (1980) 
 
Utilities Commission and City of Vanceburg, Kentucky, 42 FERC P 61,169 (1988) 
 
Catalyst Energy Development Corporation, 52 FERC ¶ 61,303 (1990) 
 
Borough of Lehighton, 57 FERC ¶ 61,401 (1991) 
 
Northumberland Hydro Partners, L.P. Adirondack Hydro Dev. Corp., 115 FERC ¶ 61,319 
(2006) 
 
Issue 3.  Did the Commission Err in Granting Okanogan PUD’s Request for Stay Based on 
the Evidence on the Record? 
 
We intend to rely upon the following authorities in support of our argument. 
 
State Court Cases 
 
Center for Environmental Law & Policy v. Ecology, 196 Wn. App. 360, 372 n. 16, 383 P.3d 608 
(2016) 
 
FERC Decisions 
 
Carex Hydro, 52 F.E.R.C. ¶ 61,216, 61,769 (1990) 
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City of Marion, Kentucky & Smithland Hydroelectric Partners, 85 FERC ¶ 61401, 62536 (Dec. 
21, 1998). 
 
City of Seattle, Washington, 12 FERC ¶ 61,010 (1980) 
 
East Bench Irrigation Dist., 60 FERC ¶ 61256 (Sept. 21, 1992) 
 
Horseshoe Bend Hydroelectric Co., 43 FERC ¶ 61,315 (1988) 
 
Noah Corp., 57 F.E.R.C. ¶ 61,170, 61,601–02 (1991) 
 
Public Service Company of Colorado, 79 F.E.R.C. ¶ 61,148, at 61,631 (1997) 
 
Pub. Util. Dist. No. 1 of Okanogan Cty., Washington, 160 FERC ¶ 61,094 (Sept. 20, 2017) 
 
Sierra Hydro, Inc., 60 FERC ¶ 61,046 (1992) 
 
Town of Telluride, Colorado, 75 FERC ¶ 61296, 61955 (June 14, 1996) 
 
Truckee Donner Pub. Util. Dist., 45 FERC ¶ 61,393 (1988) 
  
Issue 4.  Did the Commission err in not supplementing the Environmental Assessment 
prior to issuing the Order Granting Stay? 
 
We intend to rely upon the following authorities in support of our argument. 
 
Statutes 
 
5 U.S.C. § 706(2)(A) 
 
42 U.S.C. § 4332(2)(C) 
 
Regulations 
 
40 C.F.R. § 1502.9 
 
Circuit Court Cases 
 
N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067 (9th Cir. 2011) 
 
Or. Natural Res. Council v. Bureau of Land Mgmt., 470 F.3d 818 (9th Cir. 2006) 
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Price Road Neighborhood Ass'n, Inc. v. U.S. Dept. of Transp., 113 F.3d 1505 (9th Cir. 1997). 
 
Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017 (9th Cir. 1980) 
 
 

III. 
ARGUMENT 

 
A. The Commission Erred in Denying the Conservation Groups’ Motion to Intervene.  
 

Under Federal Power Act (FPA) Section 308, 16 U.S.C. § 825g(a), the Commission is 
authorized to adopt regulations for interested persons to gain party status: 
 

“In any proceeding before it, the Commission, in accordance with such rules and 
regulations as it may prescribe, may admit as a party any interested State, State 
commission, municipality, or any representative of interested consumers or 
security holders, or any competitor of a party to such proceeding, or any other 
person whose participation in the proceeding may be in the public interest.” 

 
 Pursuant to this authority, the Commission has adopted Rule 214, 18 C.F.R. § 385.214, 
which governs intervention in Commission proceedings.  Rule 214 requires that interested 
persons must state in a motion to intervene: 
 

“(1)…to the extent known, the position taken by the movant and the basis in fact 
and law for that position. 
 
(2) … the movant's interest in sufficient factual detail to demonstrate that: 

(i) The movant has a right to participate which is expressly conferred 
by statute or by Commission rule, order, or other action; 

(ii) The movant has or represents an interest which may be directly 
affected by the outcome of the proceeding… 

(iii)  The movant's participation is in the public interest.”5 
 
 The Commission’s policy is not to permit third parties to intervene or seek rehearing in 
compliance matters.   
 

“With regard to post-licensing proceedings, the Commission only entertains 
motions to intervene where the filing entails a material change in the plan of 
project development or in the terms and conditions of the license, or could 
adversely affect the rights of a property holder in a manner not contemplated by 

																																																													
5  18 C.F.R. § 385.214. 
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the license, or is being appealed by an agency or entity specifically given a 
consultation role with the respect to the filing.”6 
 

However, “[f]or other filings that simply involve compliance with the terms of the license, 
without changing the license requirements or affecting property rights in a manner not 
contemplated by the license, public notice of the filing would not be required, and there would be 
no opportunity to intervene and seek rehearing with respect to the filing.”7  
 

Under FPA Section 313(b), the Commission’s findings of fact must be supported by 
substantial evidence.  Under Administrative Procedures Act (APA) Section 706(2)(A), the 
Commission’s decisions are entitled to deference,8 but only if it can show that it “examine[d] the 
relevant data and articulate[d] a satisfactory explanation for its action including a ‘rational 
connection between the facts found and the choice made.’”9   
 
 We understand that the Commission’s policy to restrict intervention in post-licensing 
compliance matters is intended to avoid repetitive litigation over matters resolved in the license 
decision.  However, the restrictions should not apply to the circumstances at issue here, where 
the Commission is in effect amending a term of the license without an opportunity for public 
comment or intervention. 

 
The Order Granting Stay states that the Commission did not issue notice or entertain 

intervention because “Okanogan PUD requests only a stay of Article 301 of its license and does 
not seek to change the project authorized or the terms and conditions of its license.  Therefore, 
consistent with our practice regarding requests for stay, a public notice is not required.”10   

The record shows that Okanogan PUD is seeking a change to the terms and condition of 
its license.  Article 301 is a term and condition of the license that states: “Start of Construction. 
The licensee shall commence construction of the project works within two years from the 
issuance date of the license and shall complete construction of the project within five years from 
the issuance date of the license.”11 
 
																																																													
6  Merimil Ltd. Partn., 115 FERC ¶ 61087, 61295 (2006); see also Amerenue, 129 FERC ¶ 61027, 61146 
(Oct. 15, 2009). 
 
7  City of Tacoma, Washington, 109 FERC ¶ 61318, 62518 (Dec. 21, 2004). 
 
8  See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865-66 (1984). 
 
9  Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (quoting 
Burlington Truck Lines v. United States, 371 U.S. 156, 168, (1962)).  Decisions regarding intervention are reviewed 
specifically for abuse of discretion.  See California Trout v. FERC, 572 F.3d 1003, 1012 (2009).   
 
10  Order Granting Stay, ¶ 7. 
 
11  Pub. Util. Dist. No. 1 of Okanogan Cty., Washington, 144 FERC ¶ 62018, 64063 (July 9, 2013) (emphasis 
added) (License Order). 
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The Commission already has extended Okanogan PUD’s deadline to commence 
construction for the maximum term allowed.  The statute states: 
 

“The periods for the commencement of construction may be extended once but not 
longer than two additional years …. In case the licensee shall not commence actual 
construction of the project works … within the time prescribed in the license or as 
extended by the commission, then, after due notice given, the license shall, as to such 
project works or part thereof, be terminated upon written order of the commission.”12 

 
 Although it is styled as a stay, the effect of the Order Granting Stay is to amend a term of 
Okanogan PUD’s license in a manner that was not contemplated at the time of licensing, and that 
is contrary to the express terms of FPA Section 13.  Public notice is required in these 
circumstances.  Under FPA Section 6, a license can be altered upon the “mutual agreement 
between the licensee and the Commission after thirty days' public notice.”13   

 
Public notice is appropriate here because the decision to stay the deadline rather than 

terminate the license significantly affects the public interest.  In the four years since the license 
issued there have been new developments that are material to the Commission’s specific findings 
regarding need for project power, project impacts on anadromous fish, and the overall finding 
that the Project as licensed is in the public interest. 

 
Conservation Groups highlighted changes in the regional demand for power in its 

comments on the Request for Stay.14  On May 15, 2017, Okanogan PUD entered into a long term 
Power Sales Contract with Public Utility District No. 1 of Douglas County to receive 
hydropower produced by the Wells Dam Hydroelectric Project on the Columbia River.15 
Okanogan PUD issued a press release on May 2, 2017 about the contract stating that the 
additional generation in combination with power secured from the Bonneville Power 
Administration would meet Okanogan PUD’s projected load growth for 35 years.16 Additionally, 

																																																																																																																																																																																																				
 
12  16 U.S.C. § 806 (emphasis added). 
 
13  16 U.S.C. § 799 (emphasis added). 
 
14  American Rivers et. al., Comment on Okanogan PUD No. 1’s Request for Stay and Center for 
Environmental Law and Policy et. al. Motion to Intervene (September 7, 2017) (eLibrary Accession No. 20170907-
5050). 
 
15  Public Utility District No. 1 of Okanogan County and Public Utility District No. 1 of Douglas County, 
Okanogan Power Sales Contract (May 15, 2017). 
 
16  Okanogan Public Utility District, press release (May 2, 2017). Available at: 
https://www.okanoganpud.org/news/additional-generation-agreement (last visited July 18, 2017). 
 

20171020-5206 FERC PDF (Unofficial) 10/20/2017 4:07:21 PM



Request for Rehearing 
Okanogan PUD’s Enloe Project (P-12569-014) 
 

9 

in a separate forum, Okanogan PUD acknowledged that it no longer needs the power from the 
Project, and that the Project design outlined in the 2013 license is not economically viable.17  

 
Okanogan PUD has indicated that it no longer needs Project power, and has indicated an 

intent to redesign the Project.  The appropriate action in these circumstances is to terminate the 
license, not stay its requirements while the licensee reconsiders Project feasibility and undertakes 
a redesign of the Project.18  

 
In addition, there is new information that Enloe Dam blocks passage of Chinook salmon 

and likely steelhead.  The Order Issuing New License found that Similkameen Falls (a.k.a. 
Coyote Falls) was the terminal barrier to upstream fish passage, and so the dam did not require 
passage.19  However, the National Marine Fisheries Service (NMFS) recently reported 
observations of Chinook salmon gathering below the Project dam, and requested that the 
Commission reinitiate consultation under the Endangered Species Act.20  It has determined that 
steelhead also are likely present: “[a]s steelhead are normally better leapers than Chinook 
salmon, if Chinook salmon can navigate the falls then it is very likely that steelhead are doing 
so.”21  The Conservation Groups have also received information that the dam blocks salmon and 
steelhead.22   

 
These are significant new impacts that were not considered at the time of licensing that 

bear on the Commission’s implicit finding in granting a stay that the Project continues to be best 
adapted to a comprehensive plan of development for the Similkameen River.  

 
																																																													
17  On June 27, 2016, Okanogan PUD Board Commissioners held a meeting where they stated that Enloe “was 
designed in the 1990’s when we were growing at three to five percent and we thought we needed the power and we 
thought we could get a FERC license for a few million dollars. We thought the biggest criteria back then was to 
generate as much power as we could. So we went after an extra 600 cfs. All those things have changed.” Okanogan 
Public Utility District No. 1, Board Meeting Audio Recording (June 27, 2016) at 1:23:03. At this meeting, 
Commissioners also discussed redesigning the Project to make it more economical and agreed to pursue an 
extension of time to commence construction. Id. at 1:24:41 to 1:32:22. Available at: 
https://www.okanoganpud.org/about-your-pud/board-meetings/ 2016-06-27t143000 
 
18  See Town of Telluride, Colorado, 75 FERC ¶ 61296, 61955 (June 14, 1996), and City of Marion, Kentucky 
& Smithland Hydroelectric Partners, 85 FERC ¶ 61401, 62536 (Dec. 21, 1998), and E. Bench Irrigation Dist., 60 
FERC ¶ 61256 (Sept. 21, 1992).  
 
19  Pub. Util. Dist. No. 1 of Okanogan Cty., Washington, 144 FERC ¶ 62018 at *93 and *94 (July 9, 2013) 
(License Order). 
 
20  See letter from Dale Bambrick to Kimberly D. Bose, eLibrary no. 20170803-5120 (Aug. 3, 2017), p. 1. 
 
21  See id. 
 
22  Declaration of Stuart Rick Gillespie (Oct. 19, 2017) (Attachment 1) in reference to video available at: 
https://www.youtube.com/watch?v=gBatdjJqH-w; and declaration of Wendy McDermott (Oct. 19, 2017) 
(Attachment 2). 
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By not noticing the Request for Stay and by denying Conservation Groups’ Motion to 
Intervene, the Commission has denied the public a full and fair opportunity to be heard on a 
matter that affects their interests. 23 These include restoring healthy populations of salmon and 
steelhead, recreational opportunities and a more natural flow regime to the Similkameen River, 
as well as protecting ratepayers from the high cost of electricity from the Project.24  

 
The Order Granting Stay nevertheless suggests that the error in not noticing the request 

for stay is inconsequential because “it is clear by the number of entities that have filed comments 
that stakeholders have actual notice of the request for stay.”25  Suggesting that Conservation 
Groups had actual notice misses the point.  The Commission did not solicit intervention, and thus 
deprived the Conservation Groups and other interested stakeholders of an opportunity to become 
parties to this proceeding that significantly affects their interests.  This is consequential because 
only parties may seek rehearing and judicial review.26   

 
Conservation Groups are local, regional and national conservation nonprofit 

organizations with an interest in protecting and restoring rivers, streams and other natural 
resources in Washington State for fish, wildlife and recreation purposes. Each organization and 
its members have a direct interest in the environmental health and recreational opportunities in 
the Similkameen River and have substantial interests in the outcome of this decision. 
Conservation Groups have members that enjoy the Similkameen River and that are Okanogan 
PUD ratepayers–many of whom are low income and will be negatively affected by the high cost 
of power from the Project. As noted below, several of the Conservation Groups actively 
participated in the licensing process for the Project.  

 
American Rivers is a national non-profit 501(c)(3) river conservation organization. 

American Rivers protects wild rivers, restores damaged rivers, and conserves clean water for 
people and nature. Since 1973, American Rivers has protected and restored more than 150,000 
miles of rivers through advocacy efforts, on-the-ground projects, and an annual America’s Most 
Endangered Rivers® campaign. American Rivers and its members have an interest in the health 
																																																													
23  California ex rel. Lockyer v. F.E.R.C., 60 F. App'x 23, 24 (9th Cir. 2003) (finding that the Commission 
satisfied the dictates of due process only when it gave the petitioners the opportunity fully to submit evidence and 
argue the issues in their petitions for rehearing.).  The Commission rejected NMFS’ offer to reinitiate consultation, 
and so appears to be foreclosing any opportunity to reconsider the potential impacts of the new license on listed 
salmon and steelhead.  See letter from Steve Hocking to Dale Bambrick, eLibrary no. 20170830-3051 (Aug. 30, 
2017).  The Commission had not yet responded to NMFS’s request at the time the Conservation Groups filed their 
comments on the Request for Stay. 
 
24  This burden will have a particularly strong impact on those ratepayers that are among the approximately 
50% of Okanogan County residents that receive some form of public assistance from the state. Washington State 
Department of Social and Health Services, Race/Ethnicity report of DSHS Clients in Okanogan County (2015). 
Available at: https://www.dshs.wa.gov/sesa/research-and- data-analysis/client-data (last visited August 30, 2017). 
 
25  Order Granting Stay, ¶ 7. 
 
26  16 U.S.C. §825l. 
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of the rivers of Washington in general and the Similkameen River specifically, and its members 
use and enjoy the Similkameen River. American Rivers participated in the licensing process for 
the Enloe Hydroelectric Project and was granted party status after intervening in the license 
application in 2008.27 

          
American Whitewater is a national non-profit 501(c)(3) river conservation organization 

founded in 1954. With approximately 6,000 members and 100 local-based affiliate clubs, the 
organization represents tens of thousands of whitewater paddlers across the nation. American 
Whitewater’s mission is to conserve and restore America’s whitewater resources and to enhance 
opportunities to enjoy them safely. A significant percentage of our members reside in 
Washington, a short driving distance from the Similkameen River. As a conservation-oriented 
paddling organization with an interest in protecting flows, American Whitewater has a direct 
interest in the outcome of this proceeding. American Whitewater actively participated in the 
licensing process for the Enloe Hydroelectric Project, and was granted party status after 
intervening in the license application in 2008.28 American Whitewater also litigated various 
aspects of the permits Okanogan PUD requires to operate the Project. 

 
CELP is a 501(c)(3) non-profit organization that was founded by University of 

Washington Law School Professor Ralph W. Johnson in 1993 to serve as a voice for public 
interest water resource management and preservation in Washington State. True to Professor 
Johnson’s vision, CELP has improved water laws in Washington State and protected rivers and 
streams throughout Western Washington and the Columbia River. CELP’s mission is to protect 
and promote stewardship of the Washington’s freshwater resources – the rivers and aquifers – 
through public education, public agency advocacy, policy reform, and public interest litigation. 
The core of CELP’s work is based on the concept of the public trust doctrine – our waterways 
are held in trust by the state to ensure public access and use for navigation, environmental 
protection, recreation and aesthetics. CELP has a longstanding interest in the Enloe Dam issue–it 
has members in Okanogan County, and has been involved in litigation throughout the re-
electrification controversy. 

  
The mission of Columbiana (also known as Columbia River Bioregional Education 

Project) is to promote a context of economic and social development that sustains the health, 
beauty and structure of the native ecosystems of the Intermountain Northwest. Since 1978, the 
founders of this 501(c)(3) organization have engaged in public education and advocacy on behalf 
of the Similkameen and Okanogan Rivers. Columbiana’s members recreate on and enjoy the 
Similkameen River. Columbiana actively participated in the licensing process for the Enloe 
Hydroelectric Project by filing comments in 2009 on the Application when it was Ready for 

																																																													
27  American Rivers Motion to Intervene (December 8, 2008). (FERC Project No. P-12569, eLibrary 
Accession No. 20081208-5067). 
 
28  American Whitewater Motion to Intervene (November 5, 2008). (FERC Project No. P-12569, eLibrary 
Accession No. 20081105-5003). 
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Environmental Analysis,29 and on the draft Environmental Assessment.30 Columbiana also 
litigated various aspects of the permits Okanogan PUD requires to operate the Project. 

 Methow Valley Citizens Council (MVCC) is a local non-profit 501(c)(3) organization 
founded in 1977 based in Twisp, WA. The mission of MVCC is to raise a strong community 
voice for the protection of the natural environment and rural character of the Methow Valley; 
MVCC also focuses on issues in the broader Okanogan County that affect MVCC’s members. 
Many of MVCC’s 400-plus members recreate on and enjoy the natural environment of the 
Similkameen River, which is within an easy driving distance. In addition, many members are 
Okanogan PUD ratepayers who have concerns about increased costs of power generated from 
the proposed re-electrification of Enloe Dam. Because of members’ concerns, MVCC has 
recently joined other conservation groups in working on Enloe Dam issues.   

The Sierra Club is America’s largest and most influential grassroots environmental 
organization, with more than 3 million members and supporters. In addition to helping people 
from all backgrounds explore nature and our outdoor heritage, the Sierra Club works to promote 
clean energy, safeguard the health of our communities, protect wildlife, and preserve our 
remaining wild places through grassroots activism, public education, lobbying, and legal action. 
Sierra Club members visit, use and enjoy the Similkameen River and Falls, the Pacific Northwest 
and Similkameen River Trails, and the general area where the Enloe Dam is located and will be 
adversely affected if the Similkameen River is dewatered below the dam. 

  Trout Unlimited is a national 501(c)(3) non-profit organization with over 300,000 
members and supporters organized into 400 chapters and councils nationwide. Its mission is to 
conserve, protect, and restore North America’s coldwater fisheries and their watersheds. Trout 
Unlimited sees tremendous habitat restoration potential for historic Similkameen River fisheries, 
particularly for Upper Columbia River Steelhead, if barriers such as Enloe Dam are removed. 
Restoring steelhead to the Similkameen would open up a vast recreational fishery for TU 
members and the greater public. 

 
Conservation Groups have a direct interest in the outcome of this proceeding.  The Order 

Granting Stay and Denying Intervention’s summary conclusion that Conservation Groups did not 
have an interest in the de facto amendment of Okanogan PUD’s license to once again extend the 
deadline for construction, notwithstanding information that the Project was no longer best 
adapted to a comprehensive plan of development for the Similkameen River, constitutes error 
under FPA Section 313(b) and APA Section 706(2)(A). 

 

																																																													
29  Comments and recommendations of Conservation Groups on the Notice of Application Ready for 
Environmental Analysis (February 26, 2010). (FERC Project No. P-12569, eLibrary Accession No. 20100226-
5031). 
 
30  Comments of Conservation Groups on the Draft Environmental Assessment (June 8, 2011). (FERC Project 
No. P-12569, eLibrary Accession No. 20110608-5154).  
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B. The Commission Erred in Granting the Stay Of The Deadline To Commence 
Construction Because It Does Not Have the Authority to Do So.   

 
Section 13 of the FPA requires a licensee to commence construction no later than two 

years after issuance of the license.31 The statute allows the Commission to extend this deadline 
only once, for a maximum of two years.32 Under FPA Section 13, if the licensee is unable to 
meet these deadlines, the license shall be terminated.33 In accordance with the plain meaning of 
the statute, the Commission interprets this deadline strictly.34 
 

1. The Commission Erred by Not Following its Own Regulations to Amend a 
License. 

 
As noted above, a license may only be altered or amended upon the “mutual agreement 

between the licensee and the Commission after thirty days' public notice.”35  The extension of 
the deadline to commence construction is precisely the type of amendment that requires public 
comment.36 Indeed, the Commission’s regulations lay out the process that must be followed to 
effect such a change.37  Those regulations establish both the required substance of an application 
to amend a license, and importantly here, the timing of any such application.38  Specifically, if a 
licensee requires an extension of time of its commencement or completion of construction 
deadline, the Commission’s regulations mandate that any such application must be filed with the 
Commission not less than three months prior to the date established in the License.39   

																																																													
31  16 U.S.C. § 806. 
 
32  Id. 
 
33  Id.  
 
34  See Utilities Commission and City of Vanceburg, Kentucky, 42 FERC P 61,169 (1988); Borough of 
Lehighton, 57 FERC ¶ 61401 (Dec. 30, 1991); Northumberland Hydro Partners, L.P. Adirondack Hydro Dev. 
Corp., 115 FERC ¶ 61319, 62139 (June 15, 2006).  In denying a requested stay, the Commission stated "we act in 
the context of our authorities and responsibilities under the FPA, which include the provisions of section 13" and 
"Section 13 of the FPA requires us to terminate licenses for projects, such as those at issue, on which construction 
has not timely commenced." (emphasis added). 
 
35  16 U.S.C. § 799 (emphasis added). 
 
36  See 18 C.F.R. § 4.200(c) (“This part applies to any application for amendment of a license, if the applicant 
seeks to . . . [e]xtend the time fixed in the license for commencement or completion of project works.”) 
37   18 C.F.R. §§  4.200 -4.202. 
 
38   18 C.F.R.  §  4.201 (prescribing the contents of application) and 4.202 (establishing the process for such 
applications).  
 
39  18 C.F.R. § 4.202(b.) 
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Pursuant to the statute and implementing regulations, Okanogan PUD was required to 
begin construction before July 9, 2017.  On June 22, 2017, seventeen days before the deadline, 
Okanogan PUD filed a Request for Stay of the Commencement and Completion of Construction 
Deadlines.40  This document did not comply with either the form41 or timing requirements or 
FERC’s regulations.42  Okanogan PUD was required to file the application for amendment to 
extend the deadline by April 9, 2017. The Order Granting Stay does not explain why the 
Commission did not enforce these requirements as applied to Okanogan PUD. 

 Okanogan PUD offered no explanation or justification for its noncompliance with the 
regulations.43  As Okanogan PUD noted in its filing, the litigation it claimed was preventing it 
from moving forward concluded on March 8, 2017, when the Washington Supreme Court 
declined to hear the case.  Moreover, notwithstanding the four years it had to request an 
extension of the deadline to commence construction, Okanogan PUD had over a month to apply 
for an amendment to the License.  It failed to do so.  As a result, the Commission was obligated 
to reject the application and deny the request.44   

The Order Granting Stay erred in approving a de facto amendment of Article 301 of the 
license absent compliance with FPA Section 13 and implementing regulations. 

 
2. The Commission Misapplied Section 705 of the Administrative Procedure 

Act. 
 

Despite the clear language of Section 13 of the FPA, and its own regulations prescribing 
the process for amending a license, the Commission relies exclusively on Section 705 of the 
APA to grant a stay.45  The Order Granting Stay states: “[t]he Commission reviews requests for 
stays under the standard established by the Administrative Procedure Act: a stay will be granted 
if the Commission finds that ‘justice so requires.’”46  The Commission’s reliance on Section 705 
here is error, as described below.   

 
 

																																																													
40   Okanogan Public Utility District No. 1, “Request for Stay of the Commencement and Completion of 
Construction Deadlines,” (June 22, 2017). Project No. P-12569. eLibrary Accession No. 20170622-5125.  
 
41  18 C.F.R. § 4.201. 
 
42  18 C.F.R. at § 4.202(b).   
 
43  18 C.F.R. § 385.2008 (“the time by which any person is required or allowed to act under any statute, rule, 
or order may be extended by the decisional authority for good cause...”). 
 
44  See, e.g., Catalyst Energy Development Corporation, 52 FERC ¶ 61303 (1990). 
 
45  5 U.S.C. § 705. 
 
46  Order Granting Stay, p. 9 (citing 5 U.S.C.  § 705). 
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705 of the APA states: 
  

“When an agency finds that justice so requires, it may postpone the effective date of 
action taken by it, pending judicial review. On such conditions as may be required and to 
the extent necessary to prevent irreparable injury, the reviewing court, including the court 
to which a case may be taken on appeal from or on application for certiorari or other writ 
to a reviewing court, may issue all necessary and appropriate process to postpone the 
effective date of an agency action or to preserve status or rights pending conclusion of the 
review proceedings.”47 

  
Section 705 allows an agency to stay the effective date of an action while the validity of 

that action is being adjudicated; it does not give agencies free rein to halt, alter, or modify the 
rights and responsibilities established through its actions in other circumstances, and without 
following the proper process. Thus, the Commission’s reliance on Section 705 is unlawful for 
four reasons. 
  

a.     Section 705 of the Administrative Procedure Act Does Not 
Authorize the Commission to Stay the Compliance Dates 
Contained with a License. 

  
         The “first step” in interpreting statutory language is to determine whether it has a “plain 
and unambiguous meaning.”48  If the statute is “unambiguous, the agency, like the courts, must 
follow Congress’s express will.”49  Here, the plain text of Section 705 of the APA only 
authorizes the Commission to “postpone the effective date of action taken by it” under certain 
circumstances.50  Here, the Commission has not suggested it is delaying the effective date of the 
License.51  Indeed, the Commission specifically states that it is “staying only Article 301, rather 
than the entire license, to encourage the licensee to continue project development during the term 
of the stay.”52  This is impermissible under Section 705 of the APA. 
																																																													
47  5 U.S.C. § 705.  
 
48  W. Watersheds Project v. Interior Bd. of Land Appeals, 624 F.3d 983, 987 (9th Cir. 2010) (quotation 
omitted). 
 
49  R.T. Vanderbilt Co. v. Babbitt, 113 F.3d 1061, 1065 (9th Cir. 1997). 
 
50  5 U.S.C. § 705.  The APA defines “agency action” to include the “whole or a part of an agency rule, order, 
license, sanction, relief, or the equivalent or denial thereof, or failure to act.”  5 U.S.C. § 551(13).  “Order” in 
defined to “whole or a part of a final disposition, whether affirmative, negative, injunctive, or declaratory in form, of 
an agency in a matter other than rule making but including licensing,” and “license,” in turn “includes the whole or a 
part of an agency permit, certificate, approval, registration, charter, membership, statutory exemption or other form 
of permission.” Id. §§ 551(6) and (8). 
 
51  Order Granting Stay, ¶ 27. 
 
52  Id. 
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         Importantly, the effective date of a license is different from the dates of required actions 
contained within the license.  The courts clearly make this distinction with regard to the 
difference between the effective date of regulation and regulatory compliance dates.  The 
effective date of a regulation is the date upon which the rule becomes enforceable and adherence 
to it is required.53  The effective date, the temporal point at which the regulatory status quo 
changes from old to new is the relevant date for purposes of Section 705.54 A compliance date, 
on the other hand, is the deadline by which a specific requirement must be completed.55 As such, 
“[e]ffective and compliance dates have distinct meanings.”56 
 

Here, the Commission is explicit that it is only staying Article 301 of the license, which 
contains the deadlines for the commencement of construction. This deadline can only reasonably 
be understood to be the equivalent of compliance deadline.  Thus, it is impermissible for the 
Commission to use Section 705 of the APA to postpone this deadline.57  

 
      In sum, the Commission’s attempt to stay the compliance deadlines within the License 
violates Section 705’s plain and unambiguous text, which authorizes an agency to postpone only 
the effective date of an agency action. 
  

b.     Section 705 of the Administrative Procedure Act Does Not 
Authorize the Commission to Stay a License that Is Already in 
Effect. 

  
         Assuming for the sake of argument that the Commission was properly exercising the 
authority granted under Section 705 of the APA to postpone the effective date of the license, its 
actions would still be impermissible because the time to do so has long since passed.  The 
License’s “effective date” was the first day of the month in which the order is issued, namely 
July 2013.  The Commission cannot “postpone” this deadline now because it has already passed.   
 

																																																													
53  See cf. Effective Date, Black’s Law Dictionary (10th ed. 2014) (defining “effective date” as “the date on 
which a statute...becomes enforceable or otherwise takes effect”); (an effective date serves to “implement, interpret, 
or prescribe law or policy”). 
 
54  See Nat. Res. Def. Council v. EPA, 683 F.2d 752, 762 (3d Cir. 1982). 
 
55  See Silverman v. Eastrich Multiple Inv’r Fund, L.P., 51 F.3d 28, 31 (3d Cir. 1995) (“The mandatory 
compliance date should not be misconstrued as the effective date of the revisions.”). 
 
56  Becerra v. United States Dep't of Interior, No. 17-CV-02376-EDL, 2017 WL 3891678, at *9 (N.D. Cal. 
Aug. 30, 2017). 
 
57  State v. United States Bureau of Land Mgmt., No. 17-CV-03804-EDL, 2017 WL 4416409, at *7 (N.D. Cal. 
Oct. 4, 2017). 
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Postpone means “to put off to a later time.”58  “[O]ne can only postpone something that 
has not yet occurred.”59  The Commission’s attempt to postpone the License’s July 1, 2013 
effective date in July 2017 is no more plausible than the example given by the court in 
Merriweather: “If a wedding occurs on September 2, one cannot ‘postpone’ the wedding until 
September 30 on September 5.”60 

 
The D.C. Circuit has squarely rejected a similar attempt by the U.S. Environmental 

Protection Agency to “postpone the effective date” of an already effective rule pursuant to 
Section 705.61  There, the court held that Section 705 “permits an agency to postpone the 
effective date of a not yet effective rule, pending judicial review. It does not permit an agency to 
suspend without notice and comment a promulgated rule.”62  
  
         The window of time for a Section 705 stay of a provision of a license ends when the 
license goes into effect.  If this were not the case, no one would have the certainty otherwise 
afforded to the licensee and the public that the terms and conditions in the license would be 
enforced and enforceable.63  Rejecting an agency’s attempt to stay a rule’s future compliance 
dates under a different legal authority, the Second Circuit reasoned that it was “inconceivable” 
that Congress would authorize agencies to amend or revoke their regulations without notice and 
comment up until various compliance dates have passed, in part because it “would completely 
undermine any sense of certainty.”64 The same principle holds true here, where Okanogan PUD 
is granted certain rights and privileges by holding a valid, operative license, and the public is 
assured certain protections knowing that the license must be followed.  This system would break 
down completely if the Commission could simply stay the license at any time after it has been 
issued, without following the procedures laid out in the FPA and FERC’s regulations.  Under the 
Commission’s counter-textual reading of Section 705, agencies could stay compliance 
obligations many years after a license has become effective, creating significant uncertainty for 
regulated entities and public beneficiaries alike. 
 
  
																																																													
58  Postpone, Merriam-Webster, www merriam-webster.com/dictionary/postpone (last visited July 24, 2017). 
 
59  Merriweather v. Sherwood, 235 F. Supp. 2d 339, 342 (S.D.N.Y. 2002) (construing Prison Litigation 
Reform Act provision authorizing courts to “postpone the effective date of an automatic stay”). 
 
60  Id. 
 
61  Safety‐Kleen Corp. v. EPA, No. 92-1629, 1996 U.S. App. LEXIS 2324, at *2–3 (D.C. Cir. Jan. 19, 1996) 
(per curiam); see also 60 Fed. Reg. 55,202, 55,203–04 (Oct. 30, 1995) (EPA’s stay notice). 
 
62  Safety-Kleen, 1996 U.S. App. LEXIS, at *2–3 (emphasis added). 
 
63  Cf. Price v. Stevedoring Servs., Inc., 697 F.3d 820, 830 (9th Cir. 2012) (en banc) (noting that the APA’s 
formal rulemaking procedures are intended to provide “predictability to regulated parties”).  
 
64  Nat. Res. Def. Council v. Abraham, 355 F.3d 179, 197 (2d Cir. 2004). 
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c.     Section 705 of the Administrative Procedure Act Does Not 
Authorize the Commission to Stay a License that Is Not the 
Subject of Litigation. 

  
         The Order also violates the plain text of Section 705 by staying a decision that is not 
undergoing “judicial review.”65  The APA’s plain language provides that agencies may postpone 
the effective date of a decision only “pending judicial review.”66  The legislative history of 
Section 705 of the APA confirms that it was intended to “afford parties an adequate judicial 
remedy,”67 and to “provide[] intermediate judicial relief … in order to make judicial review 
effective.”68  Because there was no ongoing litigation over the License at the time Okanogan 
PUD moved the Commission for the requested stay, or when the Commission granted the stay, 
by its plain terms, Section 705 of the APA did not apply.  Thus, the Commission’s reliance on 
that provision was in error. 
  
         Here, the Commission has created a new standard for the application of Section 705 that 
is not supported by the statute itself.  When the Commission made the instant decision to stay 
Article 301, there was no litigation over the license.  As discussed above, the litigation Okanogan 
PUD and the Commission relied on to justify its actions here was over the additional water rights 
Okanogan PUD obtained as part of the project development. That challenge began with an 
administrative appeal before the license was issued.69 The validity of the water right permit, and 
the state agency decisions surrounding it, were then litigated through the Washington Court 
system until March 8, 2017 when the Washington Supreme Court declined to hear the final 
appeal.70 The request for the stay and the Commission’s decision did not come until after the 
litigation was resolved.  The Commission’s decision, therefore, cannot be based on the need to 
preserve the status quo, or to ensure that judicial review is effective.   
 

This situation is distinguishable from the City of Seattle decision the Commission relied 
on in the Order Granting Stay.71  There, the City’s license was the subject of litigation and the 
																																																													
65  5 U.S.C. § 705. 
 
66  Id.; see also Bakersfield City Sch. Dist. v. Boyer, 610 F.2d 621, 624 (9th Cir. 1979) (“The agency … may 
postpone or stay agency action pending such judicial review.”). 
 
67  H.R. Rep. No. 79-1980, at 277 (1946) (emphasis added), available on the U.S. Department of Justice’s 
website, https://www.justice.gov/sites/default/files/jmd/legacy/ 2014/06/09/houserept-1980-1946.pdf (last visited 
October 19, 2017). 
 
68  S. Rep. No. 79-752, at 213 (emphasis added). 
 
69  Ctr. for Envtl. Law & Policy, et al. v. Ecology, PUD No. 1 of Okanogan County, PCHB No. 13-117 (Order 
on Motions for Summary Judgment) (June 24, 2014). 
 
70  Center for Environmental Law & Policy v. Ecology, No. 93844-0, Order Denying Petition for Review, filed 
March 8, 2017.  
 
71  City of Seattle, Washington, Dep't of Lighting, 12 FERC ¶ 61010 (1980). 
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Commission concluded that it did not have the authority to amend the license,72 and that “Section 
13 [of the FPA] itself is not sufficiently flexible to accommodate the delays associated with the 
rehearing and judicial review of Seattle's license amendment.”73 As a result, the Commission 
used the authority under 705 to “enable the courts to complete their review and to avoid a 
possible termination of the license.”74 The Commission cannot reasonably claim the same 
justification here as the litigation that supposedly delayed Okanogan PUD ended before the stay 
was requested or granted. As a result, it is impermissible for the Commission to invoke Section 
705 of the APA.   

 
Okanogan PUD could have requested the stay at the time the license issued, or used the 

procedure for seeking an amendment to the license at the point it decided not meet the deadline 
for commencing construction given the pending litigation.  Choosing not to, however, and 
waiting until after the litigation ended deprived the Commission of the authority it has tried to 
assert here.75  
  
         The record does not show why Okanogan PUD did not avail itself of the opportunity to 
stay the license while litigation was pending.  It could have requested that the Commission 
“postpone the effective date of action taken by it, pending judicial review.”76  Now, having 
waited until after the litigation finished, it has foreclosed that option.  Okanogan PUD made a 
choice to move forward with the License intact for the past four years.  It enjoyed the benefits of 
that choice, and it must also bear the burdens.    
 

d. The Order Granting Stay Does Not Demonstrate that Justice 
Requires a Stay. 

  
         Assuming for the sake of argument that the Commission could rely on the APA to stay 
the effective date of a license at some point, Section 705 does not grant the Commission 
unfettered discretion to issue a stay—the agency is limited to situations where “justice … 
requires” a stay.77  The Commission must provide support for this determination when granting 

																																																																																																																																																																																																				
 
72  Id., 12 FERC at ¶ 61022. 
 
73   Id., 12 FERC at ¶ 61023. 
 
74  Id. 
 
75   Sierra Club v. Jackson, 833 F. Supp. 2d 11, 33–34 (D.D.C. 2012) (a stay under Section 705 “plainly must 
be tied to the underlying pending litigation”). 

 
76  5 U.S.C. § 705. 
 
77  Id. 
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such a stay.78  Here, the Order Granting Stay failed to apply the traditional four-part test for 
issuing a stay, or to meet even the most minimal consideration of “justice,” which at least 
requires that an agency consider both sides of the scale when determining whether to postpone 
the effectiveness of an action. 
  
         The standard for a “stay at the agency level is the same as the standard for a stay at the 
judicial level: each is governed by the four-part preliminary injunction test.”79 Congress 
confirmed this understanding in the legislative history by equating agencies’ and courts’ 
authority to issue a stay. Congress stated that Section 705 “permits either agencies or courts, if 
the proper showing be made, to maintain the status quo…. The authority granted is equitable and 
should be used by both agencies and courts to prevent irreparable injury or afford parties an 
adequate judicial remedy.”80  Thus, in order to provide a stay, the Commission must show that 
(1) the licensee is likely to succeed on the merits, (2) they are likely to suffer irreparable harm in 
the absence of a stay, (3) the balance of equities tips in favor of a stay, and (4) a stay is in the 
public interest.81  
  
         As discussed below and in Conservation Groups’ comments in opposition to the stay,82 
the Commission has failed to properly consider these factors. 
 
C. Based on the Evidence on the Record, the Commission Erred in Granting Okanogan 

PUD a Stay of the Deadline to Commence Construction.  
 
 

1. The Commission Erred in Finding that Okanogan PUD Can Proceed to 
Project Design in Advance of Completing an Aesthetic Flow Study. 

 
The Order Granting Stay concludes that granting Okanogan PUD’s request for a stay is 

appropriate because it could not design the project while litigation regarding its water rights was 
ongoing.  The Order Granting Stay states:  
 

																																																													
78  Clean Air Council v. Pruitt, 862 F.3d 1, 5 (D.C. Cir. 2017)  (“‘[A] reviewing court ... must judge the 
propriety of [agency] action solely by the grounds invoked by the agency’ when it acted.” (quoting SEC v. Chenery 
Corp., 332 U.S. 194, 196 (1947))). 
 
79  Jackson, 833 F. Supp. 2d at 30. 
 
80  S. Rep. No. 79-752, at 213 (emphasis added); see Jackson, 833 F. Supp. 2d at 31. 
 
81  See Winter v. Nat. Res. Def. Council, Inc. 555 U.S. 7, 20 (2008). 
 
82  American Rivers et. al., Comment on Okanogan PUD No. 1’s Request for Stay and Center for 
Environmental Law and Policy et. al. Motion to Intervene (September 7, 2017) (eLibrary Accession No. 20170907-
5050). 
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“...Okanogan PUD could not move forward with the project’s design and construction 
without certainty regarding its water rights entitlement.  Had Okanogan PUD moved 
forward with the project’s design and construction based on water rights it did not 
subsequently obtain, a significant and expensive modification of the project could have 
been necessary and might have affected the economic feasibility of the project.”83  

 
The Order Granting Stay seeks to distinguish this case from Truckee Donner Public 

Utility District.84  It states that it terminated the Truckee Donner PUD’s license because it failed 
to develop the information necessary to determine project design.85  However, Okanogan PUD 
similarly failed to develop information necessary to determine project design (i.e., how much 
water it will be required to leave in the river to meet aesthetic flow requirements, and how much 
it will be allowed to divert to generate electricity).  As described below, the fact that the 401 
Certification allowed the Okanogan PUD to defer the aesthetic flow study does not excuse its 
failure to undertake the study sooner if it was necessary to determine project design on the 
timetable ordered in its license.  

 
The Order Granting Stay briefly acknowledges the ongoing uncertainty regarding 

Okanogan PUD’s water rights for power generation pending completion of the required aesthetic 
flow study: 

 
“...while the result of the aesthetic flow study may ultimately impact the project’s design, 
Okanogan PUD has until three years after completion of construction to conduct such a 
study.  Any potential effects as a result of the study are speculative at this time.”86 
 
In effect, the Commission finds that Okanogan PUD could not and should not have 

proceeded to project design because the water available for power generation was uncertain 
pending the outcome of litigation;87 however, the Commission condones Okanogan PUD in 

																																																													
83  Order Granting Stay, p. 10. Citing to Horseshoe Bend Hydroelectric Co., 43 FERC ¶ 61,315 (1988) and 
Sierra Hydro, Inc., 60 FERC ¶ 61,046 (1992). Conservation Groups note that while the conclusion of the water right 
litigation gave Okanogan PUD certainty that its water right permit will not be revoked, it is incorrect for the 
Commission and Okanogan PUD to describe the resolution of the litigation as Okanogan PUD “obtaining” the water 
right (Order Granting Stay, note 21 p. 10 and note 22, p. 11, Request for Stay at 15.). As Conservation Groups noted 
in our September 7, 2017 comment, Okanogan PUD obtained a water right permit for 600 cfs in 2013 and held it 
throughout the water right litigation. It is accurate to instead state that the litigation put the water permit at risk of 
being revoked, and the resolution of the litigation resulted in Okanogan PUD “retaining” its water permit. 
 
84  Truckee Donner Pub. Util. Dist., 45 FERC ¶ 61,393 (1988). 
 
85  Order Granting Stay at 11. 
 
86  Id. at 10. 
 
87  The Order Granting Stay cites to City of Seattle, where the Commission found that “it is not in the public 
interest to require a licensee to invest substantial amounts in construction activities with no assurance that it will be 
able to complete its project and attempt to recover those sums.”  Order Granting Stay at 10-11.  The Order Granting 
Stay overlooks the fact that Okanogan PUD currently has no assurance that, after investing substantial amounts in 
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proceeding with project design and construction notwithstanding the fact that the amount of 
water available for power generation is still unresolved pending the outcome of the aesthetic 
flow study.88   

 
The Order Granting Stay gives Okanogan PUD an additional two years to design and 

start construction on the Project even though the PUD still does not, and appears that it will not, 
know the amount of water it will be legally allowed to divert for power generation.  As stated by 
the Court of Appeals, Okanogan PUD’s risk in moving forward in advance of undertaking the 
aesthetic flow study is substantial: “the [aesthetic flow] study may indicate that there is no flow 
level that is protective of both the fishery resource and aesthetics, and Ecology may withdraw the 
water right permit.”89  

 
Despite stating that it would be imprudent to design and construct a project without 

knowing the permissible diversion, the Commission did not condition the Order Granting Stay 
on Okanogan PUD undertaking a simulated aesthetic flow study prior to Project design and 
construction as necessary to resolve the lingering uncertainty. 
 

The Order Granting Stay notes that the 401 Certification leaves Okanogan PUD discretion 
to defer the aesthetic flow study until three years after construction.90  However, the Order does 
not explain why it is appropriate for the Commission to allow Okanogan PUD to defer the study 
until post-construction, given that the 401 Certification permits the study to be conducted now, 
and moving forward with project design and construction in advance of the study may 
necessitate “a significant and expensive modification of the project . . . and might . . . affect[ ] 
the economic feasibility of the project.”91  Such action is inconsistent with the Commission’s 
duty to protect the public’s interest in reliable, economic power and other beneficial uses of the 
Similkameen River.92  
  

																																																																																																																																																																																																				
design and completing construction it will be able to operate its project in an attempt to recover those sums. Similar 
to Seattle, allowing Okanogan PUD to proceed is not in the public interest. 
 
88  Order Granting Stay, pp. 9-10 (citing Horseshoe Bend Hydroelectric Co., 43 FERC ¶ 61,315, at 61,880 
(1988) (“[i]f the licensee proceeds with construction to avoid termination of its license for failing to commence 
construction . . ., an adverse decision by the reviewing courts might nullify the licensee’s construction work and 
expenditures”); Sierra Hydro, Inc., 60 FERC ¶ 61,046 (1992) (granting a stay of the project license pending the 
outcome of the licensee’s appeal of the Forest Service’s determination concerning water rights).  
 
89  Center for Environmental Law & Policy v. Ecology, 196 Wn. App. 360, 372 n. 16, 383 P.3d 608 (2016); 
See Ecology, Report of Examination For Water Right Application, WRTS File # 54-35342 (Aug. 6, 2013).  
 
90  Order Granting Stay, p. 10. 
 
91  Id. 
 
92  Public Service Company of Colorado, 79 F.E.R.C. ¶ 61,148, at 61,631 n. 38 (1997); Noah Corp., 57 
F.E.R.C. ¶ 61,170, at 61,601–02 (1991); Carex Hydro, 52 F.E.R.C. ¶ 61,216, at 61,769 (1990). 
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The issuance of a stay allowing Okanogan PUD to begin design and construction despite 
the PUD’s failure to gather, or even commit to gather, information necessary to both tasks was 
error. 

 
2.  The Commission Erred In Finding That Okanogan PUD Was in the Final 

Phases of Project Design.  
  

The Order Granting Stay states that Okanogan PUD had begun the final phases of project 
development when the water rights litigation was completed.93  The Order Granting Stay also 
finds that Okanogan PUD was pursuing the project with due diligence. 

 
The record does not support the Order’s finding that Okanogan PUD was in the final 

phases of project design when it missed the July 9, 2017 deadline to commence construction.  To 
the contrary, there is information in the record that the Okanogan PUD was in the process of 
reconsidering the project design.  At its June 27, 2016 Board of Commissioners meeting, 
Okanogan PUD expressed uncertainty regarding moving forward on a project design that was 
outdated,94 discussed potential redesign,95 and asserted that the project may no longer be 
necessary.96 

   
The Commission has denied a request for stay in instances where licensees are 

reconsidering the design or feasibility of the project. In Town of Telluride, Colorado, the 
Commission noted that it “has consistently denied stay requests in situations where the licensee 
has…not settled on a final project design.”97 Nor will the Commission “grant stays in order to 
accommodate a licensee's eleventh-hour decision to file an application to substantially amend the 
approved project design.”98 Further, “the Commission will not generally grant a licensee’s 

																																																													
93  Order Granting Stay at *21, p. 10.  It cites to the Project Review Committee’s approval of the PUD’s to use 
the alternative design process in support.  
 
94  The Commissioners explained: “The dam was designed in the 1990’s when we were growing at three to 
five percent and we thought we needed the power and we thought we could get a FERC license for a few million 
dollars. We thought the biggest criteria back then was to generate as much power as we could. So we went after an 
extra 600 cfs. All those things have changed.”  Id. at 1:23:03 (emphasis added).  
 
95  Okanogan PUD discussed making substantial changes to the design of the project in order to make it more 
in line with 2016 standards by reducing the number of turbines and moving the powerhouse to the other side of the 
river.  Id. at 1:24:41. District commissioners supported considering this option while pursuing an additional two-
year extension of the deadline to commence construction.  Id. from 1:24:41 to 1:32:22.  
 
96  Okanogan PUD Board of Commissioner Meeting, June 27, 2016, audio recording from 1:15:35 to 1:32:22, 
available at: https://www.okanoganpud.org/about-your-pud/ board-meetings/2016-06-27t143000.  
 
97  Town of Telluride, Colorado, 75 FERC ¶ 61296, 61955 (June 14, 1996).  
 
98  City of Marion, Kentucky & Smithland Hydroelectric Partners, 85 FERC ¶ 61401, 62536 (Dec. 21, 1998).  
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request to stay its license in order to allow the licensee to reconsider the feasibility of its 
project.”99 

  
The Commission’s finding that Okanogan PUD was in the final phases of project 

development also ignores the evidence that Okanogan PUD did not pursue the Project diligently. 
As described above, information regarding the amount of water Okanogan PUD will be 
authorized to divert for power generation is necessary for project design. Had Okanogan PUD 
been pursuing the project with due diligence, it would have initiated the process to perform an 
aesthetic flow study when the litigation pertaining to the water right permit concluded on March 
8, 2017. Okanogan PUD did not take these steps. A former Okanogan PUD Commissioner 
recently stated that the PUD was largely responsible for the delay in the Project, admitting that it 
was not complete because the Commissioners were “messing around with it and dragging our 
feet.”100  

 
The Commission’s finding that Okanogan PUD was diligently pursuing the project is not 

supported by substantial evidence in the record.  Rather, the PUD’s failure to undertake the 
aesthetic flow study in addition to the PUD Commissioners’ admitted indecision about how to 
proceed show a lack of diligence.  It was error to grant a stay in these circumstances.  
 

3.  The Evidence on the Record Does Not Support the Conclusion that the 
Project Is Needed to Provide Ancillary Services. 

  
The Order Granting Stay states that the Project is in the public interest regardless of the 

decreased demand for project power because it provides ancillary services. There is insufficient 
evidence in the record to support this finding. 

 
Based on our review of the record, it is not clear that the Project is needed to provide 

ancillary services, or even that it could effectively provide such services.  In order to provide 
ancillary services and flexibility to the grid, a hydropower project must have the capability to 
ramp operations up and down on demand, which requires large storage reservoirs and high 
generation capacity. The Enloe Project has a maximum generating capacity of 9.0 MW, and its 
reservoir provides a limited amount of storage capacity (775 acre-feet).101 Given these factors, 
the Project has limited potential to provide ancillary benefits. 

 
Additionally, the Order Granting Stay does not respond directly to Conservation Groups’ 

evidence that the cost of project power will be two to four times more than what could be 

																																																													
99  E. Bench Irrigation Dist., 60 FERC ¶ 61256 at 61851. 
 
100  Okanogan PUD Board of Commissioner Meeting, October 9, 2017, public comment of former Okanogan 
PUD Commissioner Ernest Bolz, audio recording at 85:09, available at: https://www.okanoganpud.org/about-your- 
pud/board-meetings/2017-10-09t143000. 
 
101  Pub. Util. Dist. No. 1 of Okanogan Cty., Washington, 144 FERC ¶ 62018 (July 9, 2013).. 
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obtained on the open market. Even if the Project did provide ancillary services, the record does 
not support a finding that those benefits are important enough to warrant placing a financial 
burden on Okanogan PUD’s ratepayers.  
  
D. The Commission Erred By Not Supplementing the Environmental Assessment Prior 

to Issuing the Order Granting Stay. 
 

Under NEPA, the Commission has a duty to consider the environmental impacts of any 
proposed actions significantly affecting the quality of the human environment.”102  It imposes a 
procedural requirement on the Commission to “take [ ] a ‘hard look’ at the potential 
environmental consequences of the proposed action.”103   
 

If there are changes to the project, or new circumstances or information that affects the 
Commission’s analysis in the Environmental Assessment (“EA”), the Commission’s duty 
extends to preparing a supplemental EA,104 even after it has issued a license.105   

 
As discussed above in Section A of this Request for Rehearing, there are new 

developments that affect the Commission’s environmental analysis and findings in the 
Environmental Assessment prepared for licensing. First, Okanogan PUD has stated that need for 
Project power has changed, and second, new information is available regarding the impacts of 
the Project on Chinook salmon and steelhead.  The Commission did not address how these new 
developments affected its environmental analysis and licensing decision prior to issuing the 
Order Granting Stay.  This constitutes error under NEPA and its implementing regulations, and 
is arbitrary and capricious under APA Section 706(2)(A). 
 

IV. 
REQUEST FOR RELIEF 

  
For the reasons outlined above, Conservation Groups request that the Commission vacate 

the September 20, 2017 Order Granting Stay and Denying Intervention.  We request that the 

																																																													
102  42 U.S.C. § 4332(2)(C). 
 
103  N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1075 (9th Cir. 2011) (quoting Or. 
Natural Res. Council v. Bureau of Land Mgmt., 470 F.3d 818, 820 (9th Cir.2006)).  
 
104  Federal agencies “[s]hall prepare supplements to either draft or final environmental impact statements if: 
(i) The agency makes substantial changes in the proposed action that are relevant to environmental concerns and 
bearing on the proposed action or its impacts; or (ii) There are significant new circumstances or information relevant 
to environmental concerns and bearing on the proposed action or its impacts.”  40 C.F.R. § 1502.9 (emphasis 
added).  This duty applies to supplementing an Environmental Assessment when there are substantial changes to the 
project that affect environmental concerns.  See Price Road Neighborhood Ass'n, Inc. v. U.S. Dept. of Transp., 113 
F.3d 1505, 1509 (9th Cir. 1997). 
 
105  See Warm Springs Dam Task Force v. Gribble, 621 F.2d 1017 (9th Cir. 1980). 
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Commission grant Conservation Groups party status, and commence appropriate procedures to 
terminate the license as required under FPA Section 13. 
 

In the alternative, in the event that the Commission affirms the Order Granting Stay, 
Conservation Groups request that the stay be conditioned on Okanogan PUD performing a 
preliminary aesthetic flow study prior to project design and construction. It is within the 
Commission’s discretion to direct Okanogan PUD to conduct the aesthetic flow study now as 
necessary to protect the public interest in reliable, economic power and other beneficial uses of 
the Similkameen River.  Ordering the study now would in no way weaken or conflicts with the 
401 Certification, which is entirely focused on ensuring that an aesthetic flow study is done. 
 

We recommend that such study follow the methods recommended in the expert report 
prepared for the Pollution Control Hearings Board (see Aesthetics and Recreation Issues at the 
Enloe Hydropower Project: Expert Witness Report, Attachment to Conservation Groups’ 
Comment on Request for Stay, (Sept. 7, 2017) eLibrary no. 20170907-5050).  Such methods 
should include evaluations of existing historical photos at a range of flows and simulations of 
proposed lower project flows.  Photos and simulations should represent a reasonable range of 
flows and from multiple viewpoints; simulations should be informed by improved hydrology 
information; and evaluations should be made transparently in focus groups or among panels that 
include interested and stakeholders.  Okanogan PUD should consult with interested stakeholders 
in developing study objectives and protocols, and in reviewing results. 
 
Respectfully submitted October 20, 2017. 
 
 
Wendy McDermott 
Associate Director, Rivers of Puget Sound and Columbia Basin 
American Rivers 
  
Thomas O’Keefe 
Pacific Northwest Stewardship Director 
American Whitewater 
  
Trish Rolfe 
Executive Director 
Center for Environmental Law and Policy 
  
Jere and Rick Gillespie 
President and Vice President/Secretary 
Columbiana 
  
Brian de Place 
Executive Director 
Methow Valley Citizens Council 
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John Osborn 
Columbia River Future Project, Coordinator 
The Sierra Club - Washington State Chapter 
  
Chandra Ferrari 
Water Policy Advisor and Staff Attorney 
Trout Unlimited 
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
  

  
Enloe Hydroelectric Project 

  
Public Utility District No. 1 of Okanogan 

County, Washington 
  
  

  
Docket No. P-12569-014 

  
  

CERTIFICATE OF SERVICE 

Pursuant to Rule 2010 of the Commission’s Rules of Practice and Procedure, I hereby certify that 

I have this day caused the foregoing Request for Rehearing of American Rivers, American 

Whitewater, Center for Environmental Law and Policy, Columbiana, Methow Valley 

Citizens Council, Sierra Club–Washington State Chapter and Trout Unlimited on FERC’s 

Order Granting Stay and Denying Motion to Intervene in the Enloe Hydroelectric Project 

(P-12569-014) to be served upon each person designated on the official service list compiled by 

the Secretary in this proceeding. 

  

Dated this 20th day of October, 2017. 
  
  
  
  

Megan Hooker 
Hydropower Reform Coalition 
Pacific Northwest Coordinator  

20171020-5206 FERC PDF (Unofficial) 10/20/2017 4:07:21 PM



	
	
	
	

Attachment	1	
Declaration	of	Stuart	Rick	Gillespie	

October	19,	2017	

20171020-5206 FERC PDF (Unofficial) 10/20/2017 4:07:21 PM



 

Declaration of Stuart Rick Gillespie	
1	

DECLARATION OF STUART RICK GILLESPIE 
 

I, Stuart Rick Gillespie, declare the following: 
 
1. I am a resident of Okanogan County, Washington, and a frequent visitor to the 
Similkameen River. I visit the river for the purpose of hiking and biking on the 
Similkameen Trail which is part of the Pacific Northwest Trail. I have been taking video 
of chinook salmon jumping at the front of Similkameen Falls for approximately 4 years 
hoping to see if they can gain access to the plunge pool above the falls. In talking with 
fishers and a WADFW officer, both have told me they have seen salmonids in the plunge 
pool. I was lucky to pick a day in August last year when I was able to videotape the 
presence of Chinook salmon in the plunge pool jumping at the spillway of Enloe Dam. 
 
2. On August 28, 2016, between 2 and 3 p.m. in the afternoon, I took video of the 
Similkameen River just below the Enloe Dam Project.  See 
https://www.youtube.com/watch?v=gBatdjJqH-w. At that time, the Similkameen River 
was flowing at ca. 470-459 cubic feet per second (cfs), as recorded hourly by the USGS 
gauge at Nighthawk, WA. The video clips show Chinook salmon at the Enloe Dam 
spillway and a salmonid near the Similkameen (Sen’klip=Coyote) Falls shelf trying to 
gain access to the plunge pool via a channel on the right side of the shelf.  

 
3. More specifically, the first video clip shows summer chinook at the Enloe Dam 
spillway jumping from the plunge pool above Similkameen (Sen’klip=Coyote) Falls at 
the base of Enloe Dam. 
 
4. The second video clip shows one salmonid attempting to enter a natural channel 
on the right side (looking down river) of the front of the falls shelf which give salmonids 
an easy access to the plunge pool in flows of ca. 400 cfs or greater, as flows below 400 
cfs dries up this channel leading into the plunge pool. 
 
5. I declare under penalty of perjury of the laws of the State of Washington and the 
United States of America that the foregoing is true and correct, and that this declaration 
was executed October 19, 2017.  

 
Respectfully submitted, 
 
 

_________________________ 
Stuart Rick Gillespie 
Okanogan County, Washington	
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Declaration of Wendy McDermott	
1	

DECLARATION OF WENDY MCDERMOTT 
 

I, Wendy McDermott, declare the following: 
 
1. I am a resident of Whatcom County, Washington, and am the Associate Director 
of Rivers of Puget Sound and Columbia Basin for American Rivers. 

2. On Thursday, July 27, 2017 I visited the Similkameen River at Enloe Dam in 
Okanogan County. I have visited Enloe Dam and the Similkameen River one other time 
on a road trip in 2000. 

3.  I visited the site between noon and 1:30 p.m. during the July 27, 2017 visit. 
According to U.S. Geologic Survey streamflow data at Night Hawk, WA the 
Similkameen River was running 770 cubic feet per second on this day. The purpose of 
my visit to the dam site was to learn more about the area and the river. As I stood near the 
dam overlook, I observed a salmon above Similkameen Falls at the base of Enloe Dam. I 
saw it jump at the face of the dam. I also observed several salmon at the base of 
Similkameen Falls positioning themselves to jump up a channel on river left.   

4. I have worked on river protection and salmon restoration for four years in 
Washington state and am familiar with what a salmon looks like and how it behaves. I 
believe the fish gathered below the Falls and the one that jumped at the base of Enloe 
Dam were Chinook salmon. 

5. I declare under penalty of perjury of the laws of the State of Washington and the 
United States of America that the foregoing is true and correct, and that this declaration 
was executed October 19, 2017.  

 
Respectfully submitted, 
 

 
_________________________ 
Wendy D. McDermott 
Whatcom County, Washington	
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