
 

Keating v. FERC, 114 F.3d 1265 (D.C. Cir. 1997) 
 
Facts.  Keating applied to FERC for a license to construct a small-scale hydropower 
project in the Inyo National Forest.  The Forest Service recommended denying Keating’s 
application because the proposed project would be inconsistent with the Inyo National 
Forest Land and Resources Management Plan.  The Forest Service also submitted 
mandatory conditions for Keating’s project, in the event FERC decided to issue a license.  
The environmental assessment issued by FERC staff recommended denial of the 
application because the minimum flows required by the Forest Service’s § 4(e) conditions 
made the project economically infeasible.  Based on an examination of the Forest 
Service’s Inyo Forest Plan, FERC eventually denied the application because it would be 
inconsistent with the purposes of the Inyo National Forest.  FERC reached this 
conclusion by examining the Forest Service’s Inyo Forest Plan.  After FERC denied his 
request for rehearing, Keating petitioned for judicial review. 
 
Issue.  Can FERC rely on objectives contained in a forest plan to determine whether a 
proposed project will be consistent with the purposes for which the national forest was 
created? 
 
Holding.  FERC may not rely on a Forest Service evaluation, as contained in a forest 
plan, to determine whether a project would be consistent with the purposes for which the 
national forest was created.  The “consistency” provision contained in FPA § 4(e) 
requires FERC to ask and answer 2 questions: (1) for what purposes was the Inyo 
National Forest created, and (2) would the proposed project interfere with or be 
inconsistent with those purposes. 
 
FPA § 4(e), 16 U.S.C. § 797(e), provides, “Licenses shall be issued within any 
reservation only after a finding by the Commission that the license will not interfere or be 
inconsistent with the purpose for which such reservation was created or acquired … .” 
 
The “consistency” provision in § 4(e) required FERC to ask and answer two questions: 
(1) for what purposes was the Inyo National Forest created, and (2) would the Pine Creek 
Project interfere with or be inconsistent with those purposes.  In Keating’s case, FERC 
didn’t ask or answer either question.  Instead it reviewed the Forest Plan to determine 
whether the project would be inconsistent with the forest’s current purposes. 
 
Although the court found that FERC erred by basing its “consistency” determination on 
the Forest Plan, it upheld FERC’s denial of the license because FERC had offered an 
additional and separate ground for denying Keating’s license application: the proposed 
project was uneconomical in light of the Forest Service’s proposed § 4(e) conditions.  
The court sustained the Forest Service’s 4(e) conditions because they were reasonably 
related to protecting the national forest, otherwise consistent with the FPA, and supported 
by substantial evidence.  Given that the Forest Service’s § 4(e) conditions were 
reasonable, and Keating did not contest FERC’s economic analysis, the court upheld 
FERC’s order denying Keating’s license on the ground it would be economically 
infeasible. 
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