
 

LaFlamme v. FERC, 852 F.2d 389 (9th Cir. 1988) (LaFlamme I) 
 
Facts.  Harriet LaFlamme petitioned for review of two FERC orders regarding the Sayles 
Flat Project: (1) order granting license applicant a license to construct and operate a 
hydropower project on the South Fork of the American River, and (2) an order denying 
her petition for rehearing of the license order.  LaFlamme objected to license issuance on 
the following grounds: (1) no comprehensive plan of development of the American River 
Basin; (2) no cumulative impact study; (3) no consideration of the project’s impact on 
scenic and aesthetic resources; (4) inadequate assessment of environmental impact; (5) 
inadequate mitigation measures; (6) faulty analysis of economic feasibility and need for 
power; (7) inadequate assessment and accommodation made for recreational resources; 
(8) inadequate examination of cultural resources; and (9) inadequate assessment of 
project’s impact on water quality.  In its order denying LaFlamme’s petition for rehearing 
FERC added a new condition to the license, which required licensee to conduct a 
recreation use-visual quality study similar to the one it was undertaking in coordination 
with the Forest Service.  This new license article was the first time FERC had addressed 
critical aspects of the project area’s recreational use and visual quality.   
 
Issue 1.  When does FERC have to prepare an Environmental Impact Statement (EIS) for 
a project? 
 
Holding.  If there are substantial questions whether a project may have a significant 
effect on the human environment, an EIS must be prepared. 
 
FERC’s stated policy and regulations require compliance with National Environmental 
Policy Act (NEPA) when acting under Part I of the Federal Power Act (FPA).  After 
FERC reviews the applicant’s environmental report, it must decide whether the proposed 
project is “a major Federal action significantly affecting the quality of the human 
environment.”  18 C.F.R. §§ 2.80(a)-(b).  If so, FERC must prepare an EIS.  See id.  If 
not, FERC must prepare a Finding of No Significant Impact (FONSI).  NEPA requires 
that FERC consider the environmental impacts of the proposed project prior to making a 
licensing decision.  See 42 U.S.C. § 4332; 40 C.F.R. 1501.2. 
 
The court’s standard of review was whether FERC had “reasonably concluded” the 
project would not have significant adverse environmental consequences, and thus did not 
warrant preparation of an EIS. 
 
The court found that FERC’s failure to prepare an EA or a FONSI constituted a 
procedural violation of NEPA and the FPA, and provided a sufficient basis for reversing 
FERC’s decision.  Nevertheless, the court went on to address FERC’s substantive 
violations of NEPA and FPA.   
 
The court found that LaFlamme had raised substantial questions regarding the project’s 
potential to cause significant environmental degradation due to both its site-specific 
impact on recreational use and visual quality and its cumulative impact with other 
projects in the area.  FERC had not adequately addressed these questions.  In fact, the 
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areas recreational and visual resources, and the project’s impact thereon, were not 
specifically identified prior to licensing the project.  The scope of the post-licensing 
recreational use and visual quality study demonstrated that FERC would be considering 
the project’s impact on these resources after license issuance, which violated NEPA.  
 
Finally, the court found the significant public controversy created by the project 
supported its conclusion that substantial questions were raised regarding whether the 
project may significantly degrade some aspect of the human environment.   
 
The court held that because FERC’s decision not to prepare an EIS was neither “fully 
informed nor well-considered,” the decision was unreasonable 
 
Issue 2.  Can FERC rely on partial analyses of impacts from other projects in the basin, 
or does it have to prepare a cumulative impact analysis?     
 
Holding.  A single project’s EIS does not provide the necessary comprehensive analysis 
of the cumulative impact of all projects in the area, and thus does not satisfy FERC’s 
duty to prepare a cumulative impact analysis.   
 
The FPA requires consideration of cumulative impacts before licenses are issued.  NEPA 
also requires consideration of cumulative impacts when determining whether an action 
significantly affects the quality of the human environment. 
 
FERC argued its review of an earlier EIS rendered a cumulative impact EIS for the 
Sayles Flat project unnecessary.  The court rejected FERC’s argument, instead holding 
that a single project’s EIS does not provide the necessary comprehensive analysis of the 
cumulative impact of all projects in the area.  Further, the EIS upon which FERC relied 
for the Sayles Flat project was limited to the impact of that project’s diversion dams, and 
at no point analyzed the effects of other projects in the area.  Therefore the court held 
FERC’s decision not to prepare an EIS for the Sayles Flat Project’s cumulative impacts 
was unreasonable. 
 
Issue 3.  Did FERC’s examination of a project’s economic feasibility and its impacts on 
some resources satisfy the requirement to develop a comprehensive plan?  
 
Holding.  A comprehensive plan is not established where FERC fails to analyze a 
project’s relationship to the entire water system of which it is a part and its relationship 
to other projects in the basin. 
 
Section 10(a) of the FPA, 16 U.S.C. § 803(a), requires that projects be “best adapted to a 
comprehensive plan for improving or developing a waterway … for other beneficial 
public uses, including recreational purposes.”   
 
The court found that because FERC may only grant licenses that are in the public interest, 
the record must establish that FERC has explored all issues relevant to the public interest.  
While the record here reflected some analysis of the project’s impacts, the court found 
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that it did not sufficiently address the development of the water system of which Sayles 
Flat was a part.  Therefore, FERC did not meet the FPA’s requirement of developing a 
comprehensive plan. 
 
The court suspended the license, and remanded the matter to FERC for further 
consideration of the issues raised by LaFlamme concerning the project’s recreational use 
and visual quality, cumulative impact, and need for a comprehensive plan. 
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