LaFlamme v. FERC, 852 F.2d 389 (9th Cir. 1988) (LaFlamme I)

Facts. Harriet LaFlamme petitioned for review of two FERC orders regarding the Sayles
Flat Project: (1) order granting license applicant a license to construct and operate a
hydropower project on the South Fork of the American River, and (2) an order denying
her petition for rehearing of the license order. LaFlamme objected to license issuance on
the following grounds: (1) no comprehensive plan of development of the American River
Basin; (2) no cumulative impact study; (3) no consideration of the project’s impact on
scenic and aesthetic resources; (4) inadequate assessment of environmental impact; (5)
inadequate mitigation measures; (6) faulty analysis of economic feasibility and need for
power; (7) inadequate assessment and accommodation made for recreational resources;
(8) inadequate examination of cultural resources; and (9) inadequate assessment of
project’s impact on water quality. In its order denying LaFlamme’s petition for rehearing
FERC added a new condition to the license, which required licensee to conduct a
recreation use-visual quality study similar to the one it was undertaking in coordination
with the Forest Service. This new license article was the first time FERC had addressed
critical aspects of the project area’s recreational use and visual quality.

Issue 1. When does FERC have to prepare an Environmental Impact Statement (EIS) for
a project?

Holding. If there are substantial questions whether a project may have a significant
effect on the human environment, an EIS must be prepared.

FERC’s stated policy and regulations require compliance with National Environmental
Policy Act (NEPA) when acting under Part I of the Federal Power Act (FPA). After
FERC reviews the applicant’s environmental report, it must decide whether the proposed
project is “a major Federal action significantly affecting the quality of the human
environment.” 18 C.F.R. §§ 2.80(a)-(b). If so, FERC must prepare an EIS. See id. If
not, FERC must prepare a Finding of No Significant Impact (FONSI). NEPA requires
that FERC consider the environmental impacts of the proposed project prior to making a
licensing decision. See 42 U.S.C. § 4332; 40 C.F.R. 1501.2.

The court’s standard of review was whether FERC had “reasonably concluded” the
project would not have significant adverse environmental consequences, and thus did not
warrant preparation of an EIS.

The court found that FERC’s failure to prepare an EA or a FONSI constituted a
procedural violation of NEPA and the FPA, and provided a sufficient basis for reversing
FERC’s decision. Nevertheless, the court went on to address FERC’s substantive
violations of NEPA and FPA.

The court found that LaFlamme had raised substantial questions regarding the project’s
potential to cause significant environmental degradation due to both its site-specific
impact on recreational use and visual quality and its cumulative impact with other
projects in the area. FERC had not adequately addressed these questions. In fact, the
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areas recreational and visual resources, and the project’s impact thereon, were not
specifically identified prior to licensing the project. The scope of the post-licensing
recreational use and visual quality study demonstrated that FERC would be considering
the project’s impact on these resources after license issuance, which violated NEPA.

Finally, the court found the significant public controversy created by the project
supported its conclusion that substantial questions were raised regarding whether the
project may significantly degrade some aspect of the human environment.

The court held that because FERC’s decision not to prepare an EIS was neither “fully
informed nor well-considered,” the decision was unreasonable

Issue 2. Can FERC rely on partial analyses of impacts from other projects in the basin,
or does it have to prepare a cumulative impact analysis?

Holding. A single project’s EIS does not provide the necessary comprehensive analysis
of the cumulative impact of all projects in the area, and thus does not satisfy FERC'’s
duty to prepare a cumulative impact analysis.

The FPA requires consideration of cumulative impacts before licenses are issued. NEPA
also requires consideration of cumulative impacts when determining whether an action
significantly affects the quality of the human environment.

FERC argued its review of an earlier EIS rendered a cumulative impact EIS for the
Sayles Flat project unnecessary. The court rejected FERC’s argument, instead holding
that a single project’s EIS does not provide the necessary comprehensive analysis of the
cumulative impact of all projects in the area. Further, the EIS upon which FERC relied
for the Sayles Flat project was limited to the impact of that project’s diversion dams, and
at no point analyzed the effects of other projects in the area. Therefore the court held
FERC'’s decision not to prepare an EIS for the Sayles Flat Project’s cumulative impacts
was unreasonable.

Issue 3. Did FERC’s examination of a project’s economic feasibility and its impacts on
some resources satisfy the requirement to develop a comprehensive plan?

Holding. A comprehensive plan is not established where FERC fails to analyze a
project’s relationship to the entire water system of which it is a part and its relationship
to other projects in the basin.

Section 10(a) of the FPA, 16 U.S.C. § 803(a), requires that projects be “best adapted to a
comprehensive plan for improving or developing a waterway ... for other beneficial
public uses, including recreational purposes.”

The court found that because FERC may only grant licenses that are in the public interest,
the record must establish that FERC has explored all issues relevant to the public interest.
While the record here reflected some analysis of the project’s impacts, the court found
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that it did not sufficiently address the development of the water system of which Sayles
Flat was a part. Therefore, FERC did not meet the FPA’s requirement of developing a
comprehensive plan.

The court suspended the license, and remanded the matter to FERC for further
consideration of the issues raised by LaFlamme concerning the project’s recreational use
and visual quality, cumulative impact, and need for a comprehensive plan.

HRC, Hydropower Toolkit
June 2005 A-112



LaFLAMME v. F.ER.C.

389

Cite as 852 F.2d 389 (9th Cir. 1988)

claims despite the settlement. We find the
verdict on the covenant is consonant with
the evidence.

Given the duty to reconcile jury verdicts,
Gallick, 372 U.S. at 119-22, 83 S.Ct. at
66667, there is no basis for vacating the
verdict ‘and ordering a new trial.

IV. Bank Comment on Ortiz’s Complaint

[16]1 This court reviews the district
court’s rulings on admissibility of argu-
ments and evidence for abuse of discretion.
Kisor v. Johns-Manville Corp., 183 F.2d
1337, 1340 (9th Cir.1986).

[17] The Bank requested the opportuni-
ty to refer to Ortiz’s Complaint in its clos-
ing argument to demonstrate that it con-
tained “admissions” at variance with her
covenant claim. The Bank points to a
statement that Ortiz was “terminated sole-
ly because of her national origin” as rele-
vant to its argument that there was no
other bad faith motivation for the termi-
nation.

The district court ruled that reference to
the Complaint should be excluded under
Fed.R.Evid. 403. Exclusion under Rule 403
was appropriate because the court thought
the quoted language would mislead the
jury in that the complaint “also generally
complains that the defendant tortuously,
(sic) wrongfully interfered with plaintiff’s
contractual relation.”

The district court did not abuse its discre-
tion in ruling the reference to the Com-
plaint inadmissible.

The judgment is AFFIRMED.

© : & KEY.NUMBER SYSTEM

—nmE

*On January 25, 1988, by order of this court,
Sayles Hydro Associates was substituted as re-
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Harriet F. LaFLAMME, Petitioner,
v.

FEDERAL ENERGY REGULATORY
COMMISSION, Respondent.

Joseph Keating”,
Respondent-Intervenor.

No. 85-7571.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Oct. 2, 1986.
Decided March 18, 1988.

Order and Amended Opinion Filed
July 5, 1988.

Individual petitioned for review of li-
cense issued by Federal Energy Regula-
tory Commission permitting construction
and operation of hydroelectric power
project. The Court of Appeals, Brunetti,
Circuit Judge, held that appropriate reme-
dy, when agency issued license for con-
struetion of hydroelectric power plant with-
out preparing either an environmental as-
sessment or a finding of no significant
impact, was suspension of license until
such time as requirements of National En-
vironmental Policy Act were met.

License suspended;
manded.

Opinion superseded, 842 F.2d 1063.

proceeding re-

1. Health and Environment ¢=25.10(2)

Appropriate remedy, when agency is-
sued license for construction of hydroelec-
tric power without preparing either an en-
vironmental assessment or a finding of no
significant impact, was suspension of li-
cense until such time as requirements of
National Environmental Policy Act were
met, absent more convincing showing, on
part of licensee, of irreparable financial
harm. National Environmental Policy Act
of 1969, § 2 et seq., 42 U.S.C.A. § 4321 et
seq.

spondent-intervenor for Joseph Keating pursu-
ant to FRAP 43(b).
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Amended Opinion

2. Health and Environment &25.10(3)

Environmental impact statement must
be prepared whenever any ‘“substantial”
questions are raised as to whether project
may cause significant degradation of some
human environmental factor.

3. Administrative Law and Procedure
&=751
Health and Environment €=25.15(10)
Court of Appeals reviews agency de-
termination not to file environmental im-
pact statement by considering whether
agency had reasonably concluded that
project will have no significant adverse en-
vironmental consequences; Court of Ap-
peals will defer to agency’s judgment only
when that judgment is fully informed and
well-considered.

4. Health and Environment €=25.10(2)

Federal Energy Regulatory Commis-
sion’s failure to prepare either an environ-
mental assessment or a finding of no sig-
nificant impact prior to issuing license for
construction of hydroelectric power plant
itself provided basis for setting licensing
decision aside, based on Commission’s
“technical” violation of the National Envi-
ronmental Policy Act. National Environ-
mental Policy Act of 1969, § 2 et seq., 42
U.S.C.A. § 4321 et seq.

5. Health and Environment €=25.10(5)

While mitigation measures can justify
agency’s finding of no significant environ-
mental impact, agency must explain exactly
how these measures will mitigate project’s
impact.

6. Health and Environment ¢=25.10(6.2)
In issuing license for construction of
hydroelectric power plant, Federal Energy
Regulatory Commission improperly
adopted mitigation measures proposed by
licensee, without conducting any indepen-
dent analysis of how these measures would
diminish project’s impact on recreational
use and visual quality of river.
7. Health and Environment ¢+25.10(6.2)
In issuing license for construction of

hydroelectric power plant, Federal Energy
Regulatory Commission could not rely on
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postlicensing studies to fully develop plan
for mitigation of project’s adverse environ-
mental impacts; rather, Commission had to
consider environmental impacts of project
before any licensing decision was made.

8. Health and Environment ¢=25.10(5)
Public controversy surrounding licens-
ing of hydroelectric power plant was one
factor to be considered by the Federal En-
ergy Regulatory Commission in deciding
whether substantial question existed re-
garding project’s environmental impacts,
such as would require Commission to pre-
pare environmental impact statement. Na-
tional Environmental Policy Act of 1969,
§ 2 et seq., 42 U.S.C.A. § 4321 et seq.

9. Health and Environment €=25.10(6.2)

Prior to issuing permit for construetion
of hydroelectric power plant, Federal Ener-
gy Regulatory Commission had to consider
cumulative impact of all such projects and
proposed projects in area.

10. Electricity ¢=8.5(1)

To fulfill obligations imposed by the
Federal Power Act in its licensing of hydro-
electric power plant, the Federal Energy
Regulatory Commission had to conduct
comprehensive analysis on record regard-
ing impact of hydroelectric project on all
other projects in river basin. Federal Pow-
er Act, § 321, as amended, 16 U.S.C.A.
§ 791a.

Glenn M. Kottcamp, Fresno, Cal., for pe-
titioner.

John N. Estes I1I, Federal Energy Regu-
latory Com’n, Office of Gen. Counsel,
Washington, D.C., for respondent.

Stuart L. Somach, McDonough, Holland
& Allen, Sacramento, Cal., for respondent-
intervenor.

Petition to Review a Decision of the Fed-
eral Energy Regulatory Commission.

Before SCHROEDER, NORRIS and
BRUNETTI, Circuit Judges.

ORDER

In LaFlamme v. FERC, 842 F.2d 1063
(9th Cir.1988) we vacated FERC’s order
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issuing a license to Joseph M. Keating for
Sayles Flat Project No. 3195 for the con-
struction, operation and maintenance of a
diversion dam, reservoir intake, 4,000 foot
steel pen stock, power house and generat-
ing units, transformer transmission line
and appurtenant facilities. We vacated the
license because of the Federal Energy Reg-
ulatory Commission’s (FERC) failure to
comply with the requirements of the Feder-
al Power Act (FPA), the National Environ-
mental Policy Act (NEPA), and all applica-
ble regulations regarding the Sayles Flat
Project’s recreational use and visual quali-
ty, cumulative impact and need for a com-
prehensive plan.

Intervenor has now filed a petition for
rehearing requesting that we modify our
opinion and not vacate the license pending
completion of the required analysis by
FERC on remand, thereby allowing opera-
tion of the Sayles Flat Hydroelectric Plant
during the remand. Intervenor states that
the Sayles Flat Project is substantially
complete and that prohibition on operation
will cause irreparable harm to intervenor
and, finally, that the operation will not
interfere with FERC’s decision making or
result in harm to the environment.

{11 FERC responded to the petition for
rehearing stating that under certain condi-
tions it had no objection to allowing the
intervenor to operate the Project while
FERC is conducting proceedings on re-
mand pursuant to our opinion. However,
FERC noted that the court must somehow
alter its opinion so that the license remains
intact on remand, if not, the Project opera-
tors would be in violation of § 23b of the
Federal Power Act, 16 U.S.C. § 817 (1982).
FERC also asserts that if the court simply
preserves the original license, the Commis-
sion could arguably find itself bound by the
terms and conditions presently in the li-
cense and, therefore, without sufficient au-
thority to fulfill our mandate by protecting
the environment with appropriate interim
measures.

We also note that after the matter was
submitted FERC, on October 20, 1987, is-
sued an order approving a pre-project
recreation use and visual quality study, and
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in that order has apparently increased and
possibly doubled proposed minimum water
flows to be released during the operation
of the Project. FERC has amended the
Sayles Flat Project license to establish
those increased flow releases; to require
the filing with FERC of a plan and sched-
ule determining a ramping rate (the maxi-
mum rate of change in river flow due to
project operation); and to establish a maxi-
mum pool elevation. We also note that on
July 23, 1986, FERC prepared a cumulative
impact study entitled “Environmental As-
sessment of Potential Cumulative Impacts
Associated with Hydropower Development
in the South Fork of the American (SO-
FAR) Basin, California” (EA), with regard
to five other hydroelectric projects in the
same basin where the Sayles Flat Project is
located. While the July 23, 1986 EA specif-
ically discussed the proposed hydropower
projects for Pyramid Creek, Foot Trail, Up-
per Rock Creek, Frye Creek and Twenty-
Nine Mile Creek, it also made limited refer-
ence to the Sayles Flat Project but did not
make the required analysis with regard to
Sayles Flat as required by our opinion.

In its order of August 23, 1985, denying
LaFlamme a rehearing, FERC amended the
Sayles Flat license adding Article 44 requir-
ing a “recreation use-visual quality study”.
We make no findings as to whether
FERC’s order approving the Pre-Project
Recreational Use and Visual Quality Study
or the July 23, 1986, EA satisfy the re-
quirements of our remand. Neither doc-
uments were considered on August 23,
1985, when FERC entered an order reject-
ing all of LaFlamme’s arguments and de-
nied her petition for rehearing, nor were
they in existence when the license was is-
sued to Keating. In accordance with the
reasoning in our opinion this subsequent
documentation may be considered by FERC
on remand with regard to the requirements
of NEPA and FPA.

Intervenor states that because the Feder-
al Power Act, 16 U.S.C. § 806, requires the
licensee to commence construction within
two years of the date of the issuance of the
license, he was faced with the necessity of
going forward with the construction of the
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Project to meet the deadlines of the Feder-
al Power Act. Relying on Forelaws on
Board v. Johnson, 743 F.2d 677 (9th Cir.
1984), intervenor asserts that the power
project is completed and we should not
vacate the license. In Forelaws the Bonne-
ville Power Administration (BPA) argued
that it did not prepare an Environmental
Impaet Statement (EIS) prior to offering
long term contracts for power delivery pur-
suant to the Pacific Northwest Electric
Power Planning & Conservation Act (Re-
gional Act), 16 U.S.C. § 839-39h (1982),
because Congress had mandated that with-
in 21 months of the Act’s effective date, a
new system of contracts allocating BPA’s
supply of hydropower was to be in place.
BPA argued that the statutory deadlines
for contract offer and acceptance made it
impossible to prepare an EIS. We found,
in faect, that the statute did not mandate
the schedule which BPA followed and we
refused to enjoin the contracts pending the
completion of the EIS. Forelaws is clearly
distinguishable because of “clear tension
between NEPA’s charge to the agency to
evaluate the effects of action upon the
environment and the command of the Re-
gional Act that the contracts be in place
within 21 months of its passage.” Fore-
laws, 743 F.2d at 686. Such statutory con-
flict does not exist between NEPA and the
Federal Power Act under which the Sayles
Flat Project was issued a license.

Here FERC issued its license on Septem-
ber 26, 1983, and in that license specified
that Keating must commence construction
of the Project within two years of the is-
suance date of the license, i.e., September
26, 1985, and prosecute and complete the
construction within four years of the effec-
tive date of the license, i.e., September 1,
1987. The FPA, however, allows the com-
mencement of construction to be extended
once but not longer than two additional
years and, in fact, intervenor’s petition for
rehearing indicates that FERC extended
the time to September 25, 1987. Inter-
venor was aware of the pending litigation
at the time he commenced construction in
September 1986. According to the time
lines set forth in the Federal Power Act, 16
U.S.C. § 806, an additional two years could
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have extended the commencement of con-
struction to September 26, 1987, and the
completion date extended to September 1,
1989. Further, the FPA did not require
FERC to issue the license on any particular
date and certainly not before the require-
ments under FPA and NEPA were met.
This case is totally unlike Forelaws where-
in the Regional Act required the BPA to
act within 21 months of the Act’s effective
date. Here FERC did not fail to prepare
an EIS or a Finding of No Significant Im-
pact (FONSI) or comply with FPA or
NEPA because of a time limit on the is-
suance of the Sayles Flat license. The two
year requirement on Keating to commence
construction after the license was issued
has no relationship to FERC's obligations
to comply with NEPA and FPA prior to the
issuance of the license.

Intervenor claims irreparable harm will
be suffered to intervenor if the license is
vacated citing the possibilities of a default
being declared by a financing bank, bank-
ruptey of Sayles Hydro Associates, default
on personal guaranties, and nonpayments
to creditors. The record is not clear that
even if the license remains in effect that
the Project would be capable of producing
power to produce the revenues required to
avert what intervenor claims to be financial
irreparable harm. Intervenor’s petition for
rehearing admits the Project is substantial-
ly complete but there must be an intertie
with Pacific Gas & Electric (PG & E), the
power purchaser, and “some minor work”
required by the United States Forest Ser-
vice in accordance with their memorandum
of understanding to complete the project.
Petitioner, LaFlamme, in her memorandum
in opposition to the petition for rehearing,
indicates that the Forest Service had sus-
pended the special use permit for the
Project over one year ago and that the
intervenor does not explain how it would
get the special use permit reinstated with
or without the FERC license. This asser-
tion is unsupported but raises the question
with the other uncompleted conditions as to
whether the Project can operate with a
license. LaFlamme also states that inter-
venor does not provide a projection of in-
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come in “this low water year of 1988” to
demonstrate a schedule of payments to sat-
isfy its creditors if the license is allowed. to
be kept in force and the Project operate
during the remand. LaFlamme further
raises issues that the FERC license does
not preempt state water rights, particularly
regulation of bypass releases, an issue that
is allegedly presently before this court in
California v. FERC, No. 87-7538. FERC
acknowledged this problem at page 10 of
its August 23, 1985, order denying LaF-
lamme’s petition for rehearing.

In order for the Project to become opera-
tional this year the intervenor has stated it
is essential that all agreements with PG &
E resolving the intertie issues must be
completed; and that possibly the Project
must be refinanced. (Steven V. Strasser
Declaration to Intervenor’s Petition for Re-
hearing, paras. 13, 14 and 17).

We find no evidence in the record before
us that the continuance of the license to
allow operation of the Project will prevent
irreparable financial harm, as the condi-
tions mentioned above must be satisfied
before the Project can operate whether or
not the license is in effect. Until those
matters can be resolved by the appropriate
agencies or authorities intervenor has not
shown that the withholding of the license is
the cause of the alleged irreparable finan-
cial harm, if any. Intervenor’s bare allega-
tions of financial harm are insufficient to
establish irreparable harm and intervenor
has failed to show that this is an unusual
case such that we must clarify our decision
to permit operation of the hydropower
project. See Steamboaters v. FERC, 777
F.2d 1384, 1386 (9th Cir.1985).

We note that the Sayles Flat Hydroelec-
tric Plant is alleged to be substantially
complete, . that prior stays of the FERC
license have been denied, and that inter-
venor may have commenced construction
sooner than necessary but with full knowl-
edge of the present action. These circum-
stances do not justify the avoidance of the
requirements of the FPA and NEPA as
expressed in our opinion, or allow operation
of the Sayles Flat Hydroelectric Plant dur-
ing remand. However, considering the

HRC, Hydropower Toolkit

June 2005

If you wish to check the currency of this case, you may do so using KeyCite on Westlaw by visiting www.westlaw.com

substantial completion of the Project, the
consideration by FERC of the pre-project
recreation use-visual quality study, and the
collateral consideration by FERC in the EA
of July 23, 1986, to the Sayles Flat Project
there seems to be commencement of com-
pliance with NEPA as required by our opin-
ion. Therefore, we amend the remedy as
expressed in the opinion and Section III,
Remedy, at 842 F.2d at 1074 is deleted in
its entirety and a new Section III, Remedy,
is added as follows:

1. Remedy

The license for the Sayles Flat Project as
issued by FERC on September 26, 1983,
and as amended is suspended and FERC’s
order denying LaFlamme’s petition for re-
hearing is set aside. The matter is re-
manded to FERC for further consideration
of the issues raised by petitioner LaF-
lamme concerning the Sayles Flat Project
recreational use and visual quality, cumula-
tive impact and need for a comprehensive
plan. FERC shall consider the require-
ments of the Federal Power Act, the Na-
tional Environmental Policy Act and all ap-
plicable regulations, and FERC shall not
reinstate the license for the Sayles Flat
Project or allow its operation until such
time as the issues concerning the Project,
recreation use and visual quality, cumula-
tive impact and need for a comprehensive
plan have been satisfied consistent with
this opinion. The license suspension will
have the status as a license subject to
rehearing before FERC in accordance with
16 U.S.C. § 825().

This panel retains jurisdiction over any
further proceedings related to this matter
which are filed in this court.

LICENSE SUSPENDED and REMAND-
ED.

Additionally, petitioner’s motion to lodge
additional record is DENIED,

AMENDED OPINION
. BRUNETTI, Circuit Judge:

Harriet LaFlamme has petitioned for re-
view of two orders issued by the Federal
Energy Regulatory Commission (“FERC”),
(1) an order filed September 26, 1983 grant-
ing Joseph Keating a license to construct
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and operate a hydroelectric power project
on the South Fork of the American River,
and (2) an order filed August 23, 1985
denying her petition for a rehearing. We
conclude that the order denying LaF-
lamme’s petition for rehearing must be set
aside, the order granting a license vacated,
and this matter remanded to FERC for
further consideration.

1. Facts and Proceedings Below

On May 27, 1980, Joseph Keating filed an
application for a preliminary permit for a
power project. FERC issued the permit on
December 11, 1980. Thereafter, Keating
consulted with federal, state, and local
agencies, who provided their comments on
the license proposal. On April 29, 1982,
Keating filed an “Application for License
for a Major Water Power Project” to be
built on the South Fork of the American
River (“the River”) in an area called Sayles
Flat, in El Dorado County, California.

The proposed project consists of: (1) a
130-foot-long,  8.4-foot-high  diversion
structure with a Bascule gate; (2) a 2.3-
acre reservoir with 6 acre-feet of usable
capacity; (3) an intake structure; (4) a
4,000-foot-long, 42-inch-diameter steel pen-
stock; (5) a powerhouse containing two
generating units, one unit rated at 950 kW
and one mobile unit rated at 2000 kW; (6) a
1,200-foot-long transmission line; and (7)
appurtenant facilities.

On June 16, 1982, FERC directly mailed
notice of the license application to state and
federal agencies and published notice of
the application in the Mountain Democrat
and Times on July 9, 16, 23, and 30, 1982.
FERC requested the agencies’ comments
on the application, pursuant to the applica-
ble statutes, including the National Envi-
ronmental Policy Act, 42 U.S.C. § 4332

1. The Federal Power Act, 16 U.S.C. § 803(a)
(amended 1986), requires that the following
condition be imposed on licenses issued:

That the project adopted, including the maps,
plans, and specifications, shall be such as in the
judgment of the Commission will be best adapt-
ed to a comprehensive plan for improving or
developing a waterway or waterways for the use
or benefit of interstate or foreign commerce, for
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(1982) (“NEPA”) and the Federal Power
Act, 16 U.S.C. § 791a et seq. (“FPA”).

None of the responding federal agencies
objected to the license or recommended any
special conditions. Similarly, state agen-
cies were generally in accord with the fed-
eral agencies, although there were some
disagreements and suggested changes with
regard to minimum flow releases in the
river. However, the public response was
overwhelmingly negative. Complaints in-
cluded water purification problems result-
ing from wiping out the river’s four cas-
cades, death of vegetation and wildlife due
to inadequate minimum streamflows, and
the loss of 4200 feet of rushing water with
its opportunities for recreational and aesth-
etic pleasure.

On January 17, 1983, Harriet LaFlamme
petitioned FERC to intervene in this license
application proceeding. On March 9 of that
year, FERC granted LaFlamme’s motion.
On September 26, 1983, FERC granted the
project license to Keating. In the order
issuing the license, FERC addressed most
of the concerns raised by LaFlamme and
the agencies during the application period:
economic feasibility and need for power;
recreation; cultural resources; water quali-
ty; aquatic and terrestrial resources; stre-
amflow measurement; modification of
project facilities and operation; minimum
flows; environmental impacts; headwater
benefits project coordination; other aspects
of comprehensive development; and the
need for a public hearing. FERC'’s discus-
sion of each of these concerns varied, rang-
ing from perfunctory to in-depth analysis.
FERC concluded that the project would be
“best adapted to a plan for the comprehen-
sive development of the river basin for
beneficial uses upon compliance with the
terms and conditions of the license” and
therefore complied with the Federal Power
Act.! Additionally, FERC concluded “that

the improvement and utilization of water-power
development, and for other beneficial public
uses, including recreational purposes; and if
necessary in order to secure such plan the Com-
mission shall have authority to require the mod-
ification of any project and of the plans and
specifications of the project works before ap-
proval.
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the issuance of a license for the project will
not constitute a major Federal action sig-
nificantly affecting the quality of the hu-
man environment,” and therefore compli-
ance with NEPA 2 did not require promul-
gation of an environmental impact state-
ment.

On October 24, 1983, LaFlamme peti-
tioned FERC for a rehearing of Keating’s
license approval. LaFlamme objected to
approval of Keating’s license application on
the following general grounds: no compre-
hensive plan for development of the Ameri-
can River Basin; no cumulative impact
study; no consideration of the project’s im-
pact on scenic and aesthetic resources; in-
adequate assessment of environmental im-
pact; inadequate mitigation measures;
faulty analysis of economic feasibility and
need for power; inadequate assessment
and accommodation made for recreational
resources; inadequate examination of cul-
tural resources; and inadequate assess-
ment of project’s impact on water quality.

On August 28, 1984, Keating entered
into a memorandum of agreement with the
United States Forest Service which sought,
among other things, “to define the respec-
tive responsibilities of Keating and of the
Forest Service with respect to public uti-
lization of project waters and adjacent
lands for recreational purposes [and] pro-
tection of scenic resources....” Keating
and the Forest Service agreed to conduct a
two season recreation study, focusing on
riparian vegetation, recreational use, and
aestheties in the project area. This study
was intended to serve as the basis for
modifying instream flow releases for pur-
poses other than fishery protection.

On August 23, 1985, FERC entered an
order rejecting all of LaFlamme’s argu-

2. The National Environmental Policy Act, 42
U.S.C. § 4332(2)X(C), (NEPA), provides:

The Congress authorizes and directs that, to
the fullest extent possible: ... (2) all agencies of
Federal Government shall— ...

(C) include in every recommendation or re-
port on proposals for legislation and other ma-
jor Federal actions significantly affecting the
quality of the human environment, a detailed
statement by the responsible officials on—

(i) the environmental impact of the proposed

action,
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ments and denied her petition for rehear-
ing. FERC affirmed their finding that the
project was needed, economically feasible,
and would not adversely impact cultural,
aquatic or terrestrial resources.

Additionally, in this order, FERC dis-
cussed the project’s site-specific impacts on
what they considered to be the most impor-
tant and most severely affected resource:
the recreational use and visual quality of
the project area. Previously, FERC had
incorporated into the license, verbatim, six
measures Keating suggested would ade-
quately mitigate the project’s impact on
recreational use and visual quality: (1) de-
velop a 0.5-mile-long hiking trail along the
proposed penstock alignment—the pen-
stock river crossing would also incorporate
into the design a footbridge, an integral
part of the trail; (2) maintain the proposed
reservoir shoreline to abate erosion already
occurring along the river; (3) develop a
beach area on the south shoreline of the
reservoir, with three picnic tables and bar-
beque pits; (4) develop a footbridge across
the proposed impoundment to provide ac-
cess to the camp; (5) provide vegetative
screenings where appropriate; and (6) re-
habilitate and preserve a portion of the Old
Placerville Road/Stagecoach Trail to in-
clude a rustic-designed bridge across the
river. While noting the recreational-type
cabin developments in the project area and
the Camp Sacramento recreational facility
immediately adjacent to the proposed facili-
ty, FERC concluded that these six proposed
mitigation measures “would provide for the
public recreation needs of the project in the
immediate future.” This conclusion was
based on the FERC’s staff’s December 29,
1982 report, entitled “Environmental Eval-
uation Report on FERC Project No. 3195~

(ii) any adverse environmental effects which
cannot be avoided should the proposal be
implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term
uses of man’s environment and the mainte-
nance and enhancement of long-term produc-
tivity, and

(v) any irreversible and irretrievable commit-
ments of resources which would be involved
in the proposed action should it be imple-
mented.
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003” (Keating’s Project number), and on
the August 28, 1984 memorandum of
agreement between Keating and the Forest
Service. However, nowhere in these doc-
uments or in Keating’s application was any
recreational use data reported for the im-
mediate project area. As a result, FERC’s
conclusions regarding the recreational use
and visual quality of the project area were
based upon FERC staff’s analysis of data
pertaining to the Echo Lake Development,
which is located three miles from Keating’s
project.

In their order denying LaFlamme’s peti-
tion for rehearing, FERC did not dispute
LaFlamme’s assertion that the project
would have an impact on recreational use
and aesthetic quality in the project area.
They discussed the memorandum of agree-
ment entered into between Keating and the
Forest Service on August 28, 1984, and
agreed that the project warranted a post-li-
censing two recreation season study as de-
cided upon by Keating and the Forest Ser-
vice.

Accordingly, in its order denying the pe-
tition for rehearing, FERC added a new
condition to the Sayles Flat project license,
contained in Article 44. Article 44 provides
as follows:

Article 44. The Licensee shall, in con-
sultation with the U.S. Forest Service,
conduct a recreation use-visual quality
study. The study shall address, among
other things: locations of recreation use
areas; existing recreation use types, pat-
terns, and amounts; the value of recrea-
tion uses and significance of sites; the
potential impacts of the project on recre-
ation; and alternative recreation options
and mitigation measures. The study
shall also examine the relationship of vis-
ual aesthetics to streamflows and recrea-
tion uses and the feasibility and impacts
of establishing different day-time and
night-time instream flows to protect and
enhance recreation use and visual quality
at the project site during the peak recrea-
tion season (Memorial Day to Labor
Day). The study shall be conducted over
a two-peak recreation-season period, and
a report embodying the results of the
study, together with recommendations
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regarding different day-time and night-
time instream flows, shall be filed with
the Commission within 90 days after the
expiration of the second peak recreation
season. In carrying out this study, the
Licensee may incorporate the procedures
and results of any similar study it is
undertaking pursuant to any memoran-
dum of agreement it has entered into
with the U.S. Forest Service. The Com-
mission reserves the right to order rea-
sonable modifications in instream flow
releases to ensure the protection and en-
hancement of recreation use and visual
quality at the project site.

By incorporating this article into the li-
cense, FERC addressed, for the first time,
critical aspects of the project area’s recrea-
tional use and visual quality: the locations
of recreation use areas; existing recreation
use types, patterns and amounts; the val-
ues of the uses and significance of sites;
the potential impacts on recreation due to
the project; and the relationship between
visual quality to stream flows and recrea-
tion uses.

FERC rejected LaFlamme’s request for
an environmental impact statement (EIS)
on the project’s site-specific impacts, con-
cluding that the project was not a major
federal action significantly affecting the
quality of the human environment, and re-
jected LaFlamme’s contention that an EIS
analyzing the cumulative impact of the
power projects in the American River Basin
was necessary. FERC asserted that the
project’s cumulative impact had been stud-
ied by the FERC staff in the May 31, 1984
report entitled “Preliminary Environmental
Review, South Fork American River Basin,
California.” In discussing target re-
sources, this report states that “the most
severe impacts of the Sayles Flat Project
would be on recreational resources and vis-
ual quality in the bypassed reach as a
result of the reduction in streamflow”
caused by a diversion dam. Accordingly,
FERC stated that the two-year recreational
study, agreed upon by Keating and the
Forest Service, “is warranted to determine
whether additional flow releases above that
required in Article 38 of the license would
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lessen the impact of the proposed project
on recreational use and visual quality in the
bypassed reach during peak recreation sea-
son.” Considering that such a study is
now required by license Article 44, FERC
concluded that Keating’s project would not
have a potential for significant adverse cu-
mulative impacts on target resources of the
area, thereby negating the need for a cu-
mulative impact EIS.

Finally, FERC's denial order rejected
LaFlamme’s argument that the failure to
develop “a comprehensive plan” for the
development of the American River violat-
ed the FPA. FERC claimed that because
they considered all issues relevant to the
public interest, they had complied with the
FPA.

II. Analysis

A. Jurisdiction

The scope of our jurisdiction is controlled
by 16 U.S.C. § 825((b) (1982),> which per-
mits this court to consider any objection to
an order entered by FERC which has been
raised in the petitioner’s application for re-
hearing. LaFlamme’s petition for rehear-
ing raised objections to FERC’s assessment
of site-specific impacts, including the eco-
nomic feasibility and need for power, recre-
ational resources, cultural resources, and
aquatic and terrestrial resources, as well as
cumulative impacts. Additionally, LaF-
lamme’s petition argues that the FPA re-
quired FERC to prepare a comprehensive
plan for the development of the American
River.

3. 16 US.C. § 825/(b) provides:
(b) Judicial review

Any party to a proceeding under this chapter
aggrieved by an order issued by the Commission
in such proceeding may obtain a review of such
order in the United States Court of Appeals for
any circuit wherein the licensee or public utility
to which the order relates is located or has its
principal place of business, or in the United
‘States Court of Appeals for the District of Co-
lumbia, by filing in such court, within sixty days
after the order of the Commission upon the
application for rehearing, a written petition
praying that the order of the Commission be
modified or set aside in whole or in part. A
copy of such petition shall forthwith be trans-
mitted by the clerk of the court to any member
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B. The National Environmental Protec-
tion Act (NEPA)

LaFlamme contends that construction of
the Sayles Flat project is “a major federal
action significantly affecting the quality of
the human environment,” 42 TU.S.C.
§ 4332(2)(C), and thereby necessitates the
preparation of an EIS before the project
can be licensed. According to LaFlamme,
FERC's decision to license this project
without first preparing an EIS violates
NEPA.

[2] In this circuit, “an EIS must be pre-
pared if ‘substantial questions are raised as
to whether a project ... may cause signifi-
cant degradation of some human environ-
mental factor.” ” - City and County of San
Francisco v. United States, 615 F.2d 498,
500 (9th Cir.1980) (emphasis in original)
(quoting City of Devis v. Coleman, 521
F.2d 661, 678 (9th Cir.1975) (quoting Save
Our Ten Acres v. Kreger, 472 F.2d 463,
467 (5th Cir.1973)). The plaintiff need not
show that significant effects will in fact
occur, but if the plaintiff raises substantial
questions whether a project may have a
significant effect, an EIS must be pre-
pared. Foundation For North American
Wild Sheep v. United States Department
of Agriculture, 681 F.2d 1172, 1178 (9th
Cir.1982).

[81 We review an agency determination
not to file an EIS by considering whether
the responsible agency has “reasonably
concluded” that the project will have no
significant adverse environmental conse-
quences. City and County of San Fran-

of the Commission and thereupon the Commis-
‘sion shall file with the court the record upon
which the order complained of was entered, as
provided in section 2112 of Title 28. ‘ Upon the
filing of such petition such court shail have
jurisdiction, which upon the filing of the record
with it shall be exclusive, to affirm, modify, or
set aside such order in whole or in part. No
objection to the order of the Commission shall
be considered by the court unless such objection
shall have been urged before the Commission in
the application for rehearing unless there is a
reasonable ground for failure so to do. The
finding of the Commission as to the facts, if
supported by substantial evidence, shall be con-
clusive. ...
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cisco v. United States, 615 F.2d at 500.
We will defer to an agency’s judgment, and
not substitute our own, only when the
agency’s judgment is “fully informed and
well-considered.” Jones v. Gordon, 792
F.2d 821, 828 (9th Cir.1986).

A brief consideration of the scope and
purpose of NEPA will illuminate our dis-
cussion of whether FERC reasonably con-
cluded that no substantial questions were
raised as to whether the Sayles Flat project
might cause a significant environmental ef-
fect. This circuit has interpreted the con-
gressional mandate, to apply NEPA “to the
fullest extent possible,” 42 U.S.C. § 4332,
as a direction to “make as liberal an inter-
pretation as we can to accommodate the
application of NEPA.” Jones v. Gordon,
792 F.2d at 826. One of NEPA’s goals is
to facilitate “widespread -discussion and
consideration of the environmental risks
and remedies associated with the pending
project,” thereby augmenting an informed
decisionmaking process. Warm Springs
Dam Task Force v. Gribble, 621 F.2d 1017,
1021 (9th Cir.1980) (per curiam). NEPA
requires that this evaluation take place be-

4. 40 C.F.R. § 1508.27 (1987) provides:

“Significantly” as used in NEPA requires con-
siderations of both context and intensity:

(a) Context. This means that the significance
of an action must be analyzed in several con-
texts such as society as a whole (human, nation-
al), the affected region, the affected interests,
and the locality. Significance varies with the
setting of the proposed action. For instance, in
the case of a site-specific action, significance
would usually depend upon the effects in the
locale rather than in the world as a whole.
Both short- and long-term effects are relevant.

(b) Intensity. This refers to the severity of
impact. Responsible officials must bear in
mind that more than one agency may make
decisions about partial aspects of a major ac-
tion. The following should be considered in
evaluating intensity:

(1) Impacts that may be both beneficial and
adverse. A significant effect may exist even if
the Federal agency believes that on balance the
effect will be beneficial.

(2) The degree to which the proposed action
affects public health or safety.

(3) Unique characteristics of the geographic
area such as proximity to historic or cultural
resources, park lands, prime farmlands, wet-
lands, wild and scenic rivers, or ecologically
critical areas.

(4) The degree to which the effects on the
quality of the human environment are likely to
be highly controversial.
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fore a project is approved. 40 C.F.R.
§§8 1500.1(a), 1501.1, 1502.5 (1987); see An-
drus v. Sierra Club, 442 U.S. 347, 351, 99
S.Ct. 2335, 2337, 60 L.Ed.2d 943 (1979). As
part of this process, environmental factors
must be considered on an equal basis with
other, more traditional, concerns. Foundo-
tion for North American Wild Sheep v.
United States Department of Agricul-
ture, 681 F.2d at 1177, With this approach
to decisionmaking, agencies will take the
necessary ‘“hard look” at environmental
consequences before approving any major
federal action. Kleppe v. Sierra Club, 427
U.8. 390, 410, n. 21, 96 S.Ct. 2718, 2730, n.
21, 49 L.Ed.2d 576 (1976).

FERC’s stated policy and regulations re-
quire compliance with NEPA when acting
under Part I of the FPA. 18 C.F.R.
§§ 2.80(a) and (b) (1987). After FERC
makes an initial review of the applicant’s
environmental report, FERC determines
whether the proposed project is “a major
Federal action significantly affecting the
quality of the human environment.” 4 18
C.F.R. § 2.81(b) (1987). If so, FERC must
prepare an EIS. Id. If not, FERC must

(5) The degree to which the possible effects
on the human environment are highly uncertain
or involve unique or unknown risks.

(6) The degree to which the action may estab-
lish a precedent for future actions with signifi-
cant effects or represents a decision in principle
about a future consideration.

(7) Whether the action is related to other ac-
tions with individually insignificant but cumula-
tively significant impacts. Significance exists if
it is reasonable to anticipate a cumulatively
significant impact on the environment. Signifi-
cance cannot be avoided by terming an action
temporary or by breaking it down into small
component parts.

(8) The degree to which the action may ad-
versely affect districts, sites, highways, struc-
tures, or objects listed in or eligible for listing in
the National Register of Historic Places or may
cause loss or destruction of significant scien-
tific, cultural, or historical resources.

(9) The degree to which the action may ad-
versely affect an endangered or threatened spe-
cies or its habitat that has been determined to
be critical under the Endangered Species Act of
1973.

(10) Whether the action threatens a violation
of Federal, State, or local law or requirements
imposed for the protection of the environment.
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prepare a Finding of No Significant Impact
(FONSI). 40 C.F.R. §§ 1501.4(e), 1508.13
(1987).

Relying on the staff reports of December
29, 1982 and May 81, 1984 reports, FERC
concluded that issuing a license for the
Sayles Flat Project would not constitute a
major Federal action significantly affecting
the quality of the human environment.
However, we conclude that LaFlamme
raised substantial questions regarding
whether the Sayles Flat project might
cause significant environmental degrada-
tion due to both its site-specific impact on
recreational use and visual quality and its
cumulative impact with other projects in
the area. These questions were not ade-
quately addressed by FERC. In fact, the
area’s recreational use and visual quality,
as well as the project’s impact thereon, had
not been specifically identified prior to li-
censing the project. Furthermore, we con-
clude that FERC failed to specifically ex-
plain kow the license conditions will miti-
gate these adverse environmental conse-
quences. Therefore, on this record, we
conclude that FERC’s decision not to pre-
pare an EIS was not reasonable.

1. Site-Specific Impacts

In the rehearing denial order, FERC’s
discussion of the economic feasibility and
need for the power, cultural resources, and
aquatic and terrestrial resources provides a
clear statement of reasons why these
factors are insignificant. FERC’s analysis
compels our conclusion that they took the
required “hard look” at the potential envi-
ronmental impacts in these three areas.

[4] However, we cannot reach the same
conclusion after examining FERC’s assess-
ment of the project’s impact on recreational
resources and visual quality. At the out-
set, we note that FERC neglected to pre-
pare either an environmental assessment
(EA) or a FONSI, as required by 40 C.F.R.
§ 1501.4 (1987), thereby violating the re-
quired NEPA procedure. The only envi-
ronmental analysis performed was the two
FERC staff reports of December 29, 1982
and May 31, 1984, filed after the license
was issued, after the petition for rehearing
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was filed, and just one week before the
petition for rehearing was denied. Thus,
the basis for FERC’s conclusion that the
project will not significantly affect the
quality of the human environment, and
therefore not require preparation of an
EIS, can only be ascertained by reviewing
the voluminous agency record. This kind
of speculation regarding the basis for an
agency’s decision not-to prepare an EIS is
precisely what NEPA was intended to pre-
vent. See The Steamboaters v. F.E.R.C.,
759 F.2d 1382, 1393 (9th Cir.1985). NEPA
is an “essentially procedural” statute, Ver-
mont Yankee Nuclear Power Corp. v.
Natural Resources Defense Council, Inc.,
435 U.S. 519, 558, 98 S.Ct. 1197, 1219, 65
LEd2d 460 (1978), and “[wle enforce
NEPA under our authority to ‘hold unlaw-
ful and set aside agency action, findings,
and conclusions found to be ... without
observance of procedure required by law.’”
City of Angoon v. Hodel, 803 F.2d 1016,
1020 (9th Cir.1986) (quoting Lathan .
Brinegar, 506 F.2d 677, 692-93 (9th Cir.
1974) (en banc)); Administrative Procedure
Act, 5 U.S.C. § 706(2)(D). FERC’s failure
to follow required NEPA procedure vio-

-lates the law and provides a sufficient basis

for reversing their decision.

{5,6]1 In addition to this technical viola-
tion of NEPA, FERC’s substantive evalua-
tion of the project’s impact on recreational
use and visual quality also violates NEPA.
Although FERC identified recreational use
and visual quality as the most important
and most severely affected resource in the
project area, their conclusion that the li-
cense conditions will adequately mitigate
the project’s impact on this resource, to the
point of “insignificance,” is simply not sup-
portable on the record. An “agency must
supply a convincing statement of reasons
why potential effects are insignificant.”
The Steamboaters v. F.E.R.C., 159 F.2d at
1393. While it is true that mitigation mea-
sures can justify an agency’s conclusion
that a project’s impact is not significant, an
agency must explain exactly how the mea-
sures will mitigate the project’s impact.
Id. at 1394; Jones v. Gordon, 792 F.2d at
829. At no point does FERC attempt
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to explain exactly how Keating’s six pro-
posed mitigation measures will reduce the
significance of the project’s impact on
recreational use and visual quality. In-
deed, at this point, any such explanation
could only represent speculation in any
case, considering that the existing, specific
recreation use and visual quality of this
area have yet to be determined by the
post-licensing, two recreation season study.
Additionally, FERC’s verbatim adoption of
Keating’s proposed mitigation measures
and the Forest Service~Keating two recrea-
tion season study, without any analysis of
how these measures would diminish the
project’s impact, violated FERC’s duty to
independently assess the consequences of
a project. Southern Oregon Citizens
Against Toxic Sprays, Inc. v. Clark, 720
F.2d 1475, 1480 (9th Cir.1983), cert. denied,
469 U.S. 1028, 105 S.Ct. 446, 83 L.Ed.2d 372
(1984).

As in The Steamboaters, FERC’s omis-
sion is particularly troubling because of the
serious questions raised by LaFlamme re-
garding the impact of this project. LaF-
lamme’s concerns regarding the loss of the
sight and sound of over 4000 feet of cas-
cading water, as well as the ponds, pools,
waterfalls and streamlets created by this
vigorously moving river, and the resulting
loss of the aesthetic quality and recreation-
al opportunities such a river creates, were
neither specifically addressed, nor ade-
quately mitigated, due to the lack of any
discussion of how these measures would
lessen the project’s impact.

[7]1 FERC’s reliance on a post-licensing,
two season recreation study as an adequate
mitigation measure is also misplaced.
First, NEPA clearly requires that consider-
ation of the environmental impacts of pro-
posed projects take place begfore any licens-
ing decision is made. “[Tlhe very purpose
of NEPA’s requirement that an EIS be
prepared for all actions that may signifi-
cantly affect the environment is to obviate
the need for speculation by insuring that
available data is gathered and analyzed
prior to the implementation of the proposed
action.” Foundation for North American
Wild Sheep v. United States Department
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of Agriculture, 681 F.2d at 1179. After
all, once a project begins, the “pre-project
environment” becomes a thing of the past.
Evaluating the project’s effect on pre-
project resources is simply impossible.

Although FERC labels this post-licensing
study as merely a means for “fine-tuning”
the previously imposed mitigation mea-
sures, the scope of this study is so compre-
hensive that FERC in essence will be con-
sidering the project’s impact on specific
aspects of recreational use and visual quali-
ty for the first time. In fact, as recognized
in the December 29, 1982 report, Keating
never submitted recreational use data for
the Sayles Flat area. FERC relied solely
on data gathered at the Echo Lake Devel-
opment when they determined that Keat-
ing’s six proposed mitigation measures
would reduce any impact from the project
on recreation to the point of “insignifi-
cance.” This type of post-licensing data
gathering violates NEPA’s very letter and
purpose.

Additionally, reliance on a post-licensing
study to fully develop a mitigation plan
deprives FERC of any foundation upon
which to base their conclusion that the
project’s impact on recreational use and
visual quality will not be significant. “We
fail to see how mitigation measures can be
properly analyzed and their effectiveness
explained when they have yet to be fully
developed.” Oregon Natural Resources
Council v. Marsh, 832 F.2d 1489, 1498 (9th
Cir.1987).

[81 Finally, the controversy created by
this project supports our conclusion that
substantial questions were raised regard-
ing whether this project may significantly
degrade some aspect of the human environ-
ment. “[Tthe degree to which the effects
on the quality of the human environment
are likely to be highly controversial” is one
factor in determining how “significantly” a
proposed action affects the quality of the
environment. 40 C.F.R. § 1508.27(b)4)
(1987). In Foundation for North Ameri-
can Wild Sheep, this court stated that “the
term ‘controversial’ refers ‘to cases where
a substantial dispute exists as to the size,
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nature, or effect of the major federal action
rather than to the existence of opposition
to a use.”” 681 F.2d at 1182 (quoting
Rucker v. Willis, 484 F.2d 158, 162 (4th
Cir.1973)). In that case, “the numerous
responses from conservationists, biologists,
and other knowledgeable individuals, all
... disputing the EA’s conclusions [regard-
ing the likely effect of] reopening [the
road],” led this court to conclude that “this
is precisely the type of ‘controversial’ ac-
tion for which an EIS must be prepared.”
Id.

Similarly, LaFlamme’s dispute with
FERC centers around the effect the dam
will have on recreational use and visual
quality in the project area, as well as the
effect the proposed mitigation measures
will have on preventing significant degra-
dation of the quality of the environment.
While FERC disputes LaFlamme’s conten-
tions, “nowhere [does FERC explain] why
[LaFlamme’s] points do not suffice to cre-
ate a public controversy based on potential
environmental consequences.” Jomes .
Gordon, 792 F.2d at 829. NEPA requires
such a well-reasoned explanation.

We conclude that there were substantial
questions raised regarding whether the
project may significantly affect recreation-
al use and visual quality in the project
area, and that FERC failed to explain or
discuss how the proposed mitigation mea-
sures lessen the project’s impact on these
resources to the point of insignificance.
Therefore, because this record reflects a
decision which is neither “fully informed or
well-considered, we conclude that FERC's
decision not to prepare an EIS was unrea-
sonable.

2. Cumulative Impacts

[91 In National Wildlife Federation v.
FER.C, 801 F2d 1505, 1507 (9th Cir.
1986), FERC conceded that the Federal
Power Act requires consideration of cumu-
lative impacts before licenses are issued.
NEPA also requires consideration of cumu-
lative impacts when determining whether
an action significantly affects the quality
of the human environment. Title 40 of the
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Code of Federal
1508.7 provides:

“Cumulative impact” is the impact on
the environment which results from the
incremental impact of the action when
added to other past, present, and reason-
ably foreseeable future actions regard-
less of what agency (Federal or non-Fed-
eral) or person undertakes such other
actions. Cumulative impacts can result
from individually minor but collectively
significant actions taking place over a
period of time.

FERC contends that it reviewed the cu-
mulative environmental impact of the
projects proposed to be developed in the
American River basin in the May 31, 1984
staff report and concluded that the Sayles
Flat and other projects would not have a
potential for causing significant adverse
cumulative impacts on the resources in that
area. Therefore, FERC argues that no cu-
mulative impacts EIS is necessary for this
project.

The May 31, 1984 FERC staff report
reviews pending license applications, appli-
cations for exemption, and licenses under
appeal, including Sayles Flat. The report
relies on the EIS previously prepared for
one of these projects, the Upper Mountain
Project, as an adequate evaluation of the
cumulative impact of all the proposed
projects in this area.

The Upper Mountain Project EIS is limit-
ed to assessing the impact of that project’s
diversion dams and other proposed facili-
ties in that project’s area. At no point did
the EIS analyze the effects other projects,
pending or otherwise, might have on this
section of the American River Basin. Such
a narrow analysis of one project’s impact
on this area cannot possibly provide the
necessary broad consideration of all “past,
present and reasonably foreseeable future
actions” required in a cumulative impact
analysis. Considering that the Upper
Mountain Project represents only the initial
development of the remaining water re-
sources in the South Fork of the American
River basin, the foreseeability of future
development underscores the importance of
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performing a comprehensive cumulative
impact analysis of the project’s effects on
the environment before any more develop-
ment proceeds. The Upper Mountain
Project’s EIS does not provide the neces-
sary comprehensive analysis of the cumula-
tive impact of all projects in this area,
especially the Sayles Flat Project.

Additionally, FERC’s analysis of the
Sayles Flat project in their order denying
rehearing does not support their conclusion
that this project does not have a potential
for significant adverse cumulative impacts
on the resources in this area. FERC and
the FERC staff make the same analytical
error with Sayles Flat as they did in their
study of the Upper Mountain Project: they
examined the Sayles Flat project iz iso-
lation, without considering the “net” im-
pact that all projects in the area may have
on the environment. National Wildlife
Federation v. FERC, 801 F.2d at 1507.
Therefore, because FERC has not con-
sidered the impact that all past, present,
and reasonably foreseeable future projects
may have on the basin’s resources, the
record simply cannot support FERC’s con-
clusion that the Sayles Flat project does
not have a potential for adverse cumulative
impacts on the environment. Accordingly,
FERC'’s decision not to prepare an EIS on
the project’s cumulative impacts was un-
reasonable,

C. The Federal Power Act

[10]1 LaFlamme contends that by grant-
ing this license, FERC violated 16 U.S.C.
§ 803(a) (amended 1986), which requires
that projects be “best adapted to a compre-
hensive plan for improving or developing a
waterway ... for other beneficial public
uses, including recreational purposes....”

The statute’s requirement of a compre-
hensive plan underscores “Congress’ com-
mitment to coordinated study and compre-
hensive planning along an entire river sys-
tem before hydroelectric projects are au-
thorized.” National Wildlife Federation
v. F.E.R.C, 801 F.2d at 1507. “Each par-
ticular dam project should be given consid-
eration not only with a view to the locality
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where constructed but with reference to
the entire water system of which it consti-
tuted a part.” Id.

FERC argues that it satisfied this re-
quirement of developing a comprehensive
plan by examining in its order denying
LaFlamme’s petition for rehearing, the
need for this project, its economic fea-
sibility, its fishery, visual, recreational, and
other environmental impacts, and its im-
pact on cultural resources.

We “must conduct a ‘searching and care-
ful’ inquiry into the record in order to
assure [ourselves] that the agency has ex-
amined the relevant data and articulated a
reasoned explanation for its action includ-.
ing a ‘rational connection between the facts
found and the choice made.’” Id. at 1512,
n. 16 (quoting Burlington Truck Lines,
Inc. v. United States, 371 U.S. 156, 168, 83
S.Ct. 239, 245, 9 L.Ed.2d 207 (1962)).
FERC has an affirmative duty to develop a
complete record, inquiring into and consid-
ering all relevant facts. Confederated
Tribes and Bands of The Yakima Indian
Nation v. F.E.R.C., 746 F.2d 466, 472 (9th
Cir.1984), cert. denied, 471 U.S. 1116, 105
S.Ct. 2358, 86 L.Ed.2d 259 (1985). There-
fore, because FERC may only grant licens-
es which are in “the public interest,” the
record must establish that FERC has ex-
plored all issues relevant to the public in-
terest, including “future power demand
and supply, alternative sources of power,
the public interest in preserving reaches of
wild rivers and wilderness areas, the pres-
ervation of anadromous fish for commer-
cial and recreational purposes, and the pro-
tection of wildlife.” Udall v. F.P.C., 387
U.S. 428, 450, 87 S.Ct. 1712, 1724, 18 L.Ed.
2d 869 (1967).

The record does not support FERC’s con-
clusion that they satisfied FPA’s require-
ment of developing a comprehensive plan.
Although FERC did consider the feasibility
and need for power and the project’s im-
pact on fishery and cultural resources, and
did recognize that there were visual and
recreational resources to consider in the
Sayles Flat Area, at no point was any ref-
erence made to the entire water system of
which the Sayles Flat project constitutes,
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a part, to the Sayles Flat project’s impact
on other projects in the basin, or to the
other projects’ impact on the Sayles Flat
project. To fulfill its obligation of explor-
ing all issues relevant to the public inter-
est, this type of comprehensive analysis
must be performed on the record. Nation-
al Wildlife Federation v. F.ER.C., 801
F.2d at 1513; Confederated Tribes and
Bands of the Yakima Indion Nation v.
FERC., 746 F.2d at 472. Therefore, we
conclude that the present record does not
support FERC’s conclusion that they had
satisfied the FPA’s requirement of develop-
ing a comprehensive plan.

111

The license for the Sayles Flat Project as
issued by FERC on September 26, 1983,
and as amended is suspended and FERC’s
order denying LaFlamme’s petition for re-
hearing is set aside. The matter is re-
manded to FERC for further consideration
of the issues raised by petitioner LaF-
lamme concerning the Sayles Flat Project
recreational use and visual quality, cumula-
tive impact and need for a comprehensive
plan. FERC shall consider the require-
ments of the Federal Power Act, the Na-
tional Environmental Policy Act and all ap-
plicable regulations, and FERC shall not
reinstate the license for the Sayles Flat
Project or allow its operation until such
time as the issues concerning the Project,
recreation use and visual quality, cumula-
tive impact and need for a comprehensive
plan have been satisfied consistent with
this opinion. The license suspension will
have the status as a license subject to
rehearing before FERC in accordance with
16 U.S.C. § 825l

This panel retains jurisdiction over any
further proceedings related to this matter
which are filed in this court.

LICENSE SUSPENDED and REMAND-
ED.

Remedy
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“Successor-in-interest” of true manu-
facturer/installer of hotel ventilation units
brought action seeking declaratory judg-
ment that true manufacturer/installer
should indemnify successor for settlement
costs paid in prior lawsuit that followed
1980 MGM Grand Hotel fire in Las Vegas,
Nevada. The United States Distriet Court
for the District of Nevada, Lloyd D.
George, J., entered summary judgment for
true manufacturer, and successor appealed.
The Court of Appeals, Canby, Circuit
Judge, held that: (1) parties did not have to
be joint tort-feasors to maintain action for
implied equitable indemnity, and (2) materi-
al fact issues precluded summary judgment
as to whether successor was required to
assume tort lability for defects caused by
true manufacturer’s actions or whether
successor was entitled to indemnification
from true manufacturer.

Reversed and remanded.

1. Federal Courts €776
District court’s grant of summary
judgment is subject to de novo review.

2. Indemnity ¢=13.2(1)

Parties need not be joint tort-feasors to
maintain action for implied equitable in-
demnity.

3. Indemnity &=13.2(2)
Principal of implied equitable indemni-
ty is designed to prohibit one from profit-
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