
 

PUD No. 1 of Jefferson County v. Washington Dept. of Ecology, 511 U.S. 700 (1994). 
 
Facts.  The public utility district of Jefferson County (Jefferson PUD) proposed to build a 
hydropower project on Dosewallips River in Washington State.  Pursuant to § 401(a)(1) 
of the Clean Water Act (CWA), Jefferson PUD applied for a water quality certification 
for the project from the Washington Department of Ecology (Department).  The proposed 
project would divert water from a 1.2-mile reach of the river (bypass reach), run the 
water through the turbines to generate electricity, and then return the water to the river 
blow the bypass reach.  The Dosewallips was classified as a Class AA (extraordinary) 
waters, which included the beneficial use of “salmonid migration, rearing, spawning, and 
harvesting.”  The Department undertook a study to determine the minimum flows 
necessary to protect the salmon and steelhead fishery in the bypass reach.  Based on the 
study findings the Department issued a water quality certification which imposed a 
variety of conditions on the project, including a minimum stream flow requirement of 
between 100 and 200 cfs depending on the season. 
 
Issue.  Did the Department properly condition the water quality certification for the 
project on the maintenance of minimum stream flows to protect salmon and steelhead 
runs? 
 
Holding.  The State may include minimum stream flow requirements in a water quality 
certification issued pursuant to § 401 of the CWA insofar as such flows are necessary to 
enforce a designated use contained in a state water quality standard. 
 
(a) The State has authority to impose conditions necessary to ensure compliance of the 
applicant, not just the discharge. 
 
Section 401(a)(1) of the CWA, 33 U.S.C. § 1341(a)(1), provides the following in part: 
 

“Any applicant for a Federal license or permit to conduct any activity … 
which may result in any discharge into the navigable waters, shall provide 
the licensing or permitting agency a certification from the state in which 
the discharge originates or will originate … that any such discharge will 
comply with the applicable provisions [of certain listed sections] of this 
title.”   
 

Further, CWA § 401(d), 33 U.S.C. § 1341(d), provides that any certification shall set 
forth any effluent limitations and other limitations necessary to assure that any applicant 
will comply with various provisions of the CWA and appropriate state law requirements. 
 
The Court was persuaded by the plain language of the statute, particularly § 401(d), that 
the State’s authority was not limited to imposing conditions specifically tied to a 
discharge.  The text of the statute refers to the applicant’s compliance with the CWA, not 
the discharge’s compliance.  Section 401(d) allows the State to impose other limitations 
on the project in general to assure compliance with various provisions of the CWA and 
with any other appropriate requirement of state law.  Accordingly, § 401(d) was most 
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reasonably read as authorizing additional conditions and limitations on the activity as a 
whole once the threshold condition, the existence of a discharge, was satisfied.  The 
Court found additional support in the EPA’s regulations implementing § 401 of the 
CWA, which interpret § 401 as requiring the State to find that “there is a reasonable 
assurance that the activity will be conducted in a manner which will not violate applicable 
water quality standards.”  40 C.F.R. § 121.2(a)(3) (emphasis added).   
 
(b) The minimum flow standard was an appropriate condition under § 401(d) of the 
CWA. 
 
The Court cautioned that the State’s authority to place restrictions on an activity as a 
whole was not unbounded.  Pursuant to § 401(d), the State can only ensure that the 
project will comply with “any applicable effluent limitations and other limitations, under 
[CWA §§ 301, 302, 33 U.S.C. §§ 1311, 1312,]” or certain other provisions of the Act,” 
and with any other appropriate requirement of State law.”  The Department asserted that 
the minimum flow standard it imposed ensured compliance with § 303 of the CWA, 33 
U.S.C. § 1313.  The Court found that although § 303 was not mentioned explicitly in § 
401(d), States were allowed to impose limitations to ensure compliance with § 301 of the 
CWA, and § 301 incorporated § 303 by reference.  Therefore, state water quality 
standards adopted pursuant to § 303 were among the “other limitations” with which a 
State may ensure compliance through the § 401 certification process.  The Court 
confirmed that its interpretation was consistent with EPA’s regulations implementing the 
CWA. 
 
(c) The State may require that a permit applicant comply with both the designated uses 
and the water quality criteria of the state standards. 
 
Section 303(c)(2)(A), 33 U.S.C. § 1313(c)(2)(A), provides that state water quality 
standards “shall consist of the designated uses of the navigable waters involved and the 
water quality criteria for such waters involved and the water quality criteria for such 
waters based upon such uses.” 
 
Pursuant to 40 C.F.R. § 131.12(a), the State is required to develop, adopt, and implement 
a statewide antidegradation policy that maintains and protects existing instream water 
quality and the level of water quality necessary to protect such uses. 
 
Washington’s antidegradation policy provided that “[e]xisting beneficial uses be 
maintained and protected and no further degradation which would interfere with or 
become injurious to existing beneficial uses will be allowed.”  WAC 173-201-035(8)(a) 
 
The Department argued that the minimum flow requirement was necessary to ensure 
compliance with state water quality standards because construction and operation of the 
proposed project as planned would be inconsistent with the designated use of “salmonid 
[and other fish] migration, rearing, spawning, and harvesting.”  Jefferson PUD countered 
that § 303 required the State to protect designated uses solely through implementation of 
specific “criteria.”  Jefferson PUD further argued that if a State could enforce water 
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quality standards through use designations, then the water quality criteria component of 
the standards would be irrelevant. 
 
The Court rejected Jefferson PUD’s interpretation of § 303(c)(2)(A), stating, “the 
language of § 303 is most naturally read to require that a project be consistent with both 
components, namely, the designated use and the water quality criteria.”  Thus, “under the 
literal terms of the statute, a project that does not comply with a designated use of the 
water does not comply with the applicable water quality standards.”  In addition to 
examining the plain text of the statute, the Court referred to EPA’s regulations, which do 
not interpret § 303 to require the States to protect designated uses exclusively through 
enforcement of numerical criteria.  40 C.F.R. § 131.3(b).  Further, EPA’s regulations 
provide that “[w]hen criteria are met, water quality will generally protect the designated 
use.”  Id.  Thus, the Court concluded, the EPA regulations implicitly recognize that in 
some circumstances, criteria alone would be insufficient to protect a designated use.  
“While enforcement of criteria will in general protect the uses of these diverse waters, a 
complementary requirement that activities also comport with designated uses enables the 
States to ensure that each activity – even if not foreseen by the criteria – will be 
consistent with the specific uses and attributes of a particular body of water.”   
 
The Court agreed with the Department that the minimum flow requirement was further 
justified as necessary to implement Washington’s antidegradation policy.  EPA’s 
regulations implementing the CWA require that States implement their antidegradation 
policies consistent with existing uses of the stream.  Thus, the minimum stream 
requirement imposed by the Department was a proper application of the state and federal 
antidegradation regulations because it ensured that an existing instream water use would 
be maintained and protected, consistent with 40 C.F.R. § 131.12(a)(1). 
 
(d) The CWA allows the regulation of both water quality and quantity. 
 
The Court found Jefferson PUD’s distinction between water quantity and quality to be 
artificial.  According to the Court, the CWA’s broad definition of pollution as “the man-
made or man induced alteration of the chemical, physical, biological, and radiological 
integrity of water,” encompasses the effects of reduced water quantity.  33 U.S.C. § 
1362(19).  Moreover, § 304(f) of the CWA, 33 U.S.C. § 1314(f), recognizes that water 
“pollution may result from “changes in the movement, flow, or circulation of any 
navigable waters …, including changes caused by the construction of dams.”   
 
(e) The minimum flow requirement imposed by the Department did not impermissibly 
interfere with FERC’s comprehensive authority under the FPA to license hydropower 
projects. 
 
Section 4(e) of the FPA, 16 U.S.C. § 803(e), empowers FERC to issue licenses for 
projects “necessary or convenient … for the development, transmission, utilization of 
power across, along, from, or in any of the streams … over which Congress has 
jurisdiction.”   
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The Court distinguished California v. FERC, in which it held that the State, acting 
pursuant to state law, could not impose a minimum stream flow which conflicted with 
minimum stream flows contained in a FERC license.  The Court in California found that 
the FPA did not “save” this authority to the States.  However, the minimum flow 
requirement imposed by the Department could not conflict with one prescribed by FERC 
because FERC had yet to act on Jefferson PUD’s license application.  The Court said it 
was possible that any FERC license would contain the same conditions as the state water 
quality certification.   
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